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A. IDENTITY OF PETITIONER & INTRODUCTION 

 

     Petitioner Susan Chen asks this Court to review of two important issues of first impression: 

jurisdiction and courtroom fairness, at appellate level.  

      For over a century, Washington courts have long recognized the importance of fundamental 

fairness in courtroom. But here, when Court of Appeals stayed only brief of Respondents by 

providing them longer than statutory-authorized 30 days, it substantially prejudiced Chen, a pro 

se Appellant who is also victim of Respondents’ Attorney-Client Privilege violation. When Chen 

asked to be treated fairly as Respondents, her appeal was sua sponte dismissed. The cumulative 

effect of errors here constitutes a constitutional violation or an abuse of discretion.  

      The decision on this case has wide-ranging impact on the justice system, particularly at 

appellate level. It is widely recognized that “Appeal is a matter of right” therefore cannot be 

deprived absent showing of “knowing, intelligent, voluntary” waiver. While Respondents did not 

meet the threshold burden but were granted “an extraordinary relief” of dismissal against an 

innocent pro se. Moreover, Due Process requires that notice and opportunity for genuine 

adverseness but none of the requirements were presented when Division One dismissed Chen’s 

appeal. The jurisdiction and powers of courts must be delineated by statute, as they have no 

inherent power. RAPs did not authorize a sua sponte dismissal without hearing the merit of the 

case. The decision of the Court of Appeals in this case has important ramifications for the 

appellants’ rights to appeal in Washington courts. This Court should accept for review.  

     Chen, subject of the wrongful dependency and criminal cases, is the losing party of the 

____________________ 
This amendment was submitted pursuant to Deputy Clerk’s 3/29 ruling on incorporating arguments by 

April 22. But Petitioner still believed that it is more appropriate to file RAP 13.5 motion for discretionary 

review because January 24 decisions were interlocutory in nature. Petitioner thus submitted motion to 

modify Deputy Clerk’s ruling asking this Court to allow filing motion for discretionary review and grant 

three-weeks to amend motion for discretionary review after the decision on her motion to modify.  
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 subsequent civil action due to alleged imperfect service (there is no allegation that they did not 

receive the complaints, just that they were served by certified mails and later by sheriff at their 

workplace rather than their homes). Trial court entered an unclear order against Chen and further 

denied clarification. Chen was forced to seek clarification at appeal and now before this Court, 

for the ambiguous order entered by trial court over two years ago. Whether Chen, a person bound 

to the judgement, is entitled to a clear order is an issue of the first impression. Chief Civil Judge 

Ken Schubert affirmed in his January 28, 2019 Order that Chen (and Court of Appeals) is 

entitled to a clear judgment. This Court should reaffirm that litigants bound to the judgment are 

entitled to an order with clear and unambiguous language under rights of access to the courts.  

B. COURT OF APPEALS DECISIONS 

     On December 31, 2018, Commissioner of Division One entered a ruling on remand for 

findings on the alleged Attorney-Client privilege violation. (Appendix A). Chen moved for 

clarification which was treated as modification. On January 24, 2019, Division One denied 

motion to modify and dismissing appeal. (Appendix B). Chen’s motion for reconsideration was 

denied by order dated on February 27, 2019 (Appendix C).  

C. ISSUES PRESENTED FOR REVIEW 

1. Considering Rules of Appellate Procedure, did the Court of Appeals err by acting without 

statutory authority in sua sponte dismissing Chen’s appeal, and violate Chen’s Due 

Process Rights vested under RAP 18.9? 

2. Considering Rules of Appellate Procedure, did the Commissioner of Court of Appeals err 

by acting without statutory authority in only staying Respondents’ brief, and violate 

Appearance of Fairness Doctrine?   
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3. Did Court of Appeals and trial court’s refusal and failure to provide a clear order to the 

persons bound to the judgment undermine litigants’ constitutional rights to access to the 

courts under Article I & 10 of the Washington Constitution?  

4. Does RAP 18.9 (c) violate the equal protection clause of the Washington Constitution?  

D. STATEMENT OF THE CASE 

 

          In its Orders dismissing appeal and denying reconsideration, Division One largely omits 

critical factual background relevant to this case. Chen presents these relevant facts.  

Brief summary of the factual background (also see Appendix L, Brief of Appellant at 9-14) 

     Taking the facts in a light most favorable to Chen as the non-moving party on summary 

judgment, Dowler v. Clover Park Sch. Dist. No. 409, 172 Wn. 2d 471, 484, 258 P.3d 676 

(2011)1, in 2013, without consulting with J.L.’s main treating physicians and reviewing his 

medical history available in their own institution, i.e., Seattle Children’s Hospital (“SCH”), 

Respondent physicians jumped to the conclusion that J.L. was abused by his mother, Chen who 

was subsequently arrested and criminally charged. J.L. and his brother L.L. was removed out of 

home. CP 1-23. Dependency court was “outrageous” that respondent physicians at SCH never 

tried to talk with parents and main treating physicians and ordered Respondent Darren Migita 

talk with Dr. Green. CP 235-236, 194. Fortunately, both dependency and criminal prosecution 

were dropped with a conclusion from the state that respondent physicians’ reports were directly 

contrary to the patient’s medical record. CP 56. Unfortunately, these rightful dismissals came far  

___________ 
1 But in this case, Chen’s version was actually endorsed by both state and prosecutor’s dismissal decisions 

(available as public record). Respondents’ misrepresentation was directly contrary to J.L.’s medical 

record. Also, various professional witnesses also confirmed Chen’s description of the event, e.g., 

Declaration of John Green, M.D. at App. S; also, Declaration of Twyla Carter, WSBA No. 39405, at App. 

T. Declaration of Chen (review on J.L.’s 600 pages’ medical records), at App. R; Chen’s motion to 

vacate summary judgment, at App. Q.  
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too late, after more than a year of the family having been torn apart and everyone in the family 

having suffered tremendous harm. These harms would not have happened if the Respondent 

physicians had adequately investigated J.L.’s medical history and consulted with main treating 

physicians, instead of providing a false report to the state and the court that contrary to facts on 

records. J.L. significantly regressed and lost all the abilities he previously had and at age 8 is still 

in diapers, cannot speak, and screams uncontrollably, sometimes for hours, at any actual or 

possible separations from his parents. CP 44-61, 405-412.  Chen sued police arisen from the 

same event in federal court who after reviewing the merits of the case, decided to appoint 

counsel to assist with the litigation. Dorsey & Whitney took the representation (Case No. 2:16-

cv-01877 JLR). Chen pro se sought legal redress against Respondent physicians and SCH in 

state court. No guardian ad litem was appointed, two complaints were unsigned, no discovery 

was conducted. Trial court granted Respondents’ pre-disovery summary judgment relying upon 

20 pages’ medical records2 but did not state in order if the dismissal was with or without 

prejudice. Chen moved for clarification but was denied. Chen appealed, perfectioned records on 

appeal, prepared 45-pages’ brief but her appeal later was sua sponte dismissed when sought 

clarification on Court of Appeals’ decision which appeared inconsistent with RAP 10.2 (b). 

Chen’s access to the courts so far had been unsuccessful at both trial court and Court of Appeals.  

 

__________________ 
 

2 SCH declined Chen’s access to her child, J.L.’s medical record but submitted 20 pages’ records to the 

court for pre-discovery summary judgment. Chen later obtained J.L.’s 600 pages’ full medical record 

through discovery in federal claim and found Respondents’ significant withhold and deceit. For instance, 

Respondents submitted treatment record of Dr. Russel Migita to obtain a dismissal order for Respondent 

Darren Migita. At the Show Cause Hearing of motion to vacate summary judgment,  Chief Civil Judge 

Ken Schubert believed that this was wrong, and stated that “I believed that my three colleagues at Court 

of Appeals will get this fixed.” but this did not happen because Chen’s appeal was sua sponte dismissed. 
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1. Trial court refused to clarify the ambiguous order issued. Chen appealed seeking an 

answer at Court of Appeals. (also see Appendix L, Brief of Appellant at 9-14) 

 

     Chen pro se sought legal redress against Respondent physicians for the misdiagnosis and 

misrepresentation that caused her wrongful prosecution and the one-year wrongful removal of 

her children. No guardian ad litem was appointed, two complaints were unsigned, Chen’s request 

for Discovery in opposition to summary judgment was denied by trial court 3 who instead 

granted Respondent physicians’ summary judgment against all plaintiffs (including minors) 

based upon 20 pages’ records submitted by Respondents. The order was silent as to whether the 

dismissal was with or without prejudice.4   Chen sought clarification that the order be without 

prejudice due to the absence of appointment of guardian ad litem and the minors’ disabilities. 

Trial court declined to clarify the ambiguity in the order. Chen then appealed.  

2. Court of Appeals’ decision on December 31, 2018 was inconsistent with RAP 10.2 

(b). Chen sought clarification; her appeal was sua sponte dismissed.  

 

     Chen’s confusion at appeal initiated from Division One’s December 31, 2018 decision ruling 

on her motion to disqualify Respondents’ appellate counsel at Smith Goodfriend, P.S. 

(“Goodfriend”) with whom she previously consulted and shared substantial confidential 

information. Chen moved to disqualify Goodfriend at trial court due to the pending postjudment 

motion (App. D).  Chief Civil Judge Ken Schubert granted Chen’s motion disqualifying  

_________________________ 

3 Washington’s notice pleading system allows plaintiffs to “use discovery process to uncover the evidence 

necessary to pursue their claims.” Putman v. Wenatchee Valley Med. Ctr., P. S., 166 Wn. 2d 974, 983, 

216 P. 3d 374 (2009). The Putman court held, the right to discovery authorized by the civil rules is 

plaintiffs’ right of access to the courts.  
4 CR 41 provides, “Unless otherwise stated in the order of dismissal, the dismissal is without prejudice.”  

This Court should clarify and reaffirm CR 41.  
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Goodfriend with a finding of RPC 1.9 (a) at trial court on December 12, 2018 (App. E). 

Respondent physicians did not appeal this decision. Chen moved to disqualify Goodfriend at 

Court of Appeals for disqualifying Goodfriend as Respondent physicians’ appellate counsel. 

Respondent physicians did not respond (App. F). Chen moved for relief as unopposed. 5 (App. 

G). Instead of addressing the issue at hand, on December 31, 2018 Court of Appeals entered a 

ruling staying only respondents’ brief, inconsistent with requirement within RAP 10.2 (b). This 

ruling also directed parties to seek trial court’s entry of findings, ignoring the existent 

finding of RPC 1.9 (a) entered by Judge Schubert. Commissioner also granted staying 

Respondents’ brief, ignoring that Respondent physicians were represented by two law firms 

while Chen was unrepresented (App. A). Chen moved for clarification staying both sides’ brief 

in light of 30-days’ requirement under RAP 10.2 (b), and potential affect from decision on her 

pending postjudgment motion. Chen contended that staying only one party’s brief is not in the 

interest of justice and fairness (App. H). Division One treated the motion for clarification as 

motion to modify (App. I). Despite the disagreement, Chen explicitly expressed her willingness 

to submit her brief (App. J). Instead of addressing issues in motion, Respondents largely 

misstated facts, alleging Chen did not timely file designation of clerks’ papers and brief by 

selectively providing information to mislead the court 6. On January 22, Chen moved for an ex 

parte order to file brief in light of the 30 days’ requirement in RAP 10.2 (b) (App. K). 

___________________ 

5 Chen’s motion to disqualify was filed on December 12, 2018, which was the basis for Division One’s 

December 31 ruling on limited remand, staying Respondents’ brief. On January 27, 2019, Chen’s motion 

for clarification on December 31 ruling was denied, and her appeal was dismissed at the same time but 

her December 12, 2018 motion was still pending before Division One.  

 
6 By withholding July 6 Ruling, Respondent physicians (falsely) alleged Chen did not timely file 

designation of clerks’ papers and statement of arrangement. This is wrong. Division One confirmed that, 

“[t]he designation of clerk’s paper is due August 10, 2018.”. (App. N). Chen’s submission was on August 

10, 2018 (App. O).  
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     On January 24, instead of addressing issues in Chen’s motion, Court of Appeals sua sponte 

dismissed her appeal claiming the decision was based on Respondent physicians’ misstatements 

(which were irrelevant to Chen’s motion) in their responsive pleading. Chen’s 45 pages’ brief 

was filed on the same day (App. L). Chen moved for reconsideration arguing that she made good 

faith efforts to comply with the court’s directive; the dismissal was unjustified because 

Respondents did not meet the threshold requirement in RAP 18.9 (c) for a showing of 

“abandoned and frivolous appeal”, and Respondent Seattle Children’s Hospital (“SCH”) did not 

even seek relief dismissing her appeal. Chen requested that decision be made on the merit of the 

case and reinstate her right to appeal (App. M). Division One denied Chen’s reconsideration.  

3. Chen was confused by Division Ones’ two decisions entered on December 14, and 

December 31, 2018. Chen was further confused by the inconsistency between 

December 31, 2018 decision and RAP 10.2 (b). Division One did not provide 

clarification but sua sponte dismissed Chen’s appeal.  

 

         On December 14, 2018, in denying Chen’s motion staying appeal pending her 

postjudgment motion before trial court, Division One ordered Chen to submit her brief on 

January 14, 2019 (did not grant staying Respondents’ brief). On December 31, 2018, Division 

One entered a new decision, granting staying Respondents’ brief. Chen was confused this 

decision was contrary to the 30-day requirement as set in RAP 10.2 (b). Chen believed that the 

December 31, 2018 decision superseded the December 14, 2018 decision because it was more 

recent, in addition to its addition and modification on terms. Chen sought clarification which was 

treated as modification. Division One did not address Chen’s request but sua sponte dismissed 

her appeal, where Chen pro se perfectioned records on appeal, and prepared 45 pages’ brief.  

In its order, Court of appeals states that the dismissal was “due to [Chen’s] failure to comply 

with, or seek review of, this Court’s December 14, 2018 order [to submit brief]…” (emphasis 
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added). This conclusion was not supported by a review of the whole record. Instead, Chen has 

demonstrated good faith in trying to comply with the order by requesting instruction to submit 

her brief. Specifically, Chen wrote,  

“if this Court decides that Appellants’ understanding is incorrect and requires that 

Appellants need to submit their brief immediately, Appellants will abide by the directive, 

but respectfully request that this Court provide a detailed instruction that Appellants’ 

brief will not disclose to Respondents at an earlier time, so that only 30 days are 

permitted for their response, consistent with RAP 10.2 and under Appearance of Fairness 

Doctrine.”  (emphasis added) 

Appellants’ Reply in support of their motion to modify filed on 1/17/2019, at P. 9, App. J.  

Chen also wrote,  

 “If this Court modifies Commissioner’s Ruling to stay Appellants’ brief as argued above, 

this issue is moot, and this Court need not reach this request for ex parte order to file 

brief. But if not, then on this motion, Appellants present to this Court that while motion 

to modify is pending before this Court, Appellants are willing to abide by this Court’s 

Order and ready to submit their brief, the only relief sought is an ex parte order to file 

their brief so that their brief will not be disclosed to Respondents in more than 30 days, 

pursuant to RAP 10.2. Appellants can send their brief to the clerk and/or case manager, 

instead of filing online upon the grant on the motion.”  

 

Appellants’ Request for ex parte order to file brief  (supplemental submission re: motion to 

modify) at P. 3. App. K This filing was displayed adversely as “motion to extend time to file”.  Chen 

requested a correction on the docket error (App. P). 

 

   Chen moved for reconsideration on the dismissal, making the following arguments: 

(1) RAP 18 (c) did not support dismissing appellants’ good faith appeal, the dismissal was 

inconsistent with this Court’s decision in state v. Ashbaugh, 90 wn. 2d 432, 438, 583 P. 2d 1206 

(1978);  

(2) As a threshold matter, Respondent physicians did not meet the requirement of RAP 18.9 (c) 

of filing a motion to dismiss Appellants’ appeal and further failed to show this is an “abandoned” 
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and frivolous appeal. Court of appeals lacked authority to sua sponte dismiss in favor of 

Respondent SCH since it did not seek relief dismissing appeal; and  

 (3) RAP 10.2 (i) only permits imposing sanctions (instead of dismissal) for untimely brief. State 

v. Blum, 121 Wn. App. 185 P. 3d 373 (2004). “Typical sanctions are a fine or compensatory 

award.” Ashbaugh, 90 Wn. 2d at 438. See, Appendix M. Appellants’ motion for reconsideration. 

Division One denied the motion for reconsideration. Chen petitioned for review.  

E. WHY THIS COURT SHOULD ACCEPT FOR REVIEW 

 

     Review is merited here under RAP 13.4 (b)(1), (3) & (4) and RAP 13.5 because Division 

One’s decisions are contrary to decisional law on the question of whether a good faith appeal 

absent of showing abandoned and frivolous should be dismissed without hearing the merits and 

whether Court of Appeals improperly exceeded its statutory authority under RAPs in sua sponte 

depriving a non-English speaking pro se of her right to appeal absent of showing a “voluntary, 

knowing, intelligent” waiver, completely ignoring her good faith efforts.       

1. Division One’s sua sponte dismissal exceeds its RAP authority, conflicts with this 

Court’s decision in Bosteder, violates appellants’ due process rights, and raises an issue 

of substantial public interest that this Court should decide. RAP 13.4 (b) (1), (3) &(4), 

RAP 13.5. 

  

      Since 1976, the Washington Rules of Appellate Procedure (RAP), as the only effective court 

rules governing appellate procedure, provides the appellate courts with authority to review and 

decide appeals within its jurisdiction. Accordingly, appellate courts are required to comply with 

rules and guidelines in RAPs “[b]ecause courts ‘have no inherent authority to [render judgment], 

they must rely on an authorizing statute or court rule.’ ” Bosteder v. City of Renton, 155 Wn.2d 

18 , 117 P.3d 316  (2005) (citing City of Seattle v. McCready, 123 Wn.2d 260, 272-76, 868 P.2d 

134 (1994). In Pearce, this Court held an order void, as being in excess of a court’s jurisdiction, 
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when a trial court exceeds its statutory authority, Pearce v. Pearce, 38 Wn. 2d 918, 922-23, 226 

P.2d 895 (1951). In Bosteder, this Court held that courts are required to “effectuate legislative 

intent” and “take into account all of the text in the statute that help discern legislative intent.” 

Also, Sievers v. City of Mountlake Terrace, 97 Wn. App. 181, 183, 983 P.2d 1127 (1999) 

(Division One held “[t]his court is obliged to give full effect to the plain language of the 

statute.”). Legislative intent of RAP is to “promote justice and facilitate the decision of cases on 

the merits”, RAP 1.2 (a), and to respect “appeal is a matter of right” RAP 6.1 & RAP 2.2.  

      First, RAP 18.9 does not authorize Division One’s decision in this case. Consistent with the 

legislative intent of respecting “appeal is a right”, RAP 18.9 (b) and 18.9 (c) specify grounds and 

requirements for dismissing appeal. RAP 18.9 (b) provides that an appellate court will, “on 10 

days’ notice”, dismiss an appeal if a party fail to timely file a notice of appeal, notice of 

discretionary review, motion for discretionary review of a decision, petition for review, or 

motion for reconsideration. And RAP 18.9 (c) allows the appellate court to dismiss an abandoned 

or frivolous appeal “on motion of a party.” Requirements in RAP 18.9 (b) (notice) and RAP 18.9 

(c) (motion) are consistent with Due Process that requires notice and meaningful opportunity for 

genuine adverseness and qualify advocacy through a motion and/or hearing.  

     But here, Division One’s decision largely failed to meet the threshold requirement as set in 

RAP 18.9 (c): 1) none of the Respondents filed a RAP 18.9 (c) motion seeking relief 

(Respondent SCH did not even submit any response to Chen’s motion); 2) There is no evidence 

to support that Chen abandoned the appeal. There is no dispute that Chen pro se perfectioned 

records for appeal and prepared 45 pages’ brief within minutes as the dismissal order, and she 

made good faith efforts by seeking clarification. Failure to meet the required condition for 

issuing order renders judgment invalid. For example, a permanent protection order cannot issue 
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without the required finding, the issuing court exceeded its statutory authority when it issued the 

permanent protection order. “The failure to make such a finding is fatal to the validity of the 

order.” State v. Dep’t of Pub. Works, 164 Wash. 237, 242, 2 P.2d 686 (1931). Here, because 

dismissal cannot issue without a showing of abandoned and frivolous appeal, Division One 

exceeds its statutory authority for failing to meet the threshold requirements as set in RAP 18.9, 

rendering the order invalid. Division One’s sole reliance on Respondent physicians’ 

misstatement (irrelevant to Chen’s motion) absent of genuine adverseness from the affected 

party further violates Chen’s Due Process Right.  

      Second, RAP 10.2 also does not authorize dismissing appeal on grounds of untimely brief.  

Division One stated in its order that the dismissal was due to Chen’s failure to timely file the 

brief. This is wrong. There is no dispute that Chen’s brief was well ready prior to the dismissal, 

and she repeatedly asked to file the brief but was not afforded such an opportunity (App. J & K). 

Even it is true that Chen did not timely file brief, RAPs still does not authorize appellate court to 

dismiss her appeal. RAP 10.2 governs the time for filing briefs. RAP 10.2 (i) states that “[t]he 

appellate court will ordinarily impose sanctions under rule 18.9 for failure to timely file and 

serve a brief.” State v. Blum, 121 Wn. App 1, 85 P.3d 373 (2004). “Typical sanctions are a fine 

or compensatory award.” State v. Ashbaugh, 90 Wn. 2d 432, 438, 583 P.2d 1206 (1978).  

     If the plain language of the court rule is unambiguous, we must give effect to that meaning. 

North Coast Elec. Co. v. Signal Elec., Inc., 193 Wn. App. 566, 571, 373 P.3d 296 (2016). Here, 

languages in neither RAP 18.9 nor RAP 10.2 authorize Division One’s dismissal in this case.   

The drafters’ intent of RAPs is to “promote justice and facilitate the decision of cases on the 

merits”, RAP 1.2 (a), to respect “appeal is a matter of right” RAP 2.2, and “reach the substance 

of matters so that it prevails over form.” Weeks v. Chief of Washington State Patrol, 96 Wn. 2d 
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893, 639 P.2d 732 (1982). As held by this Court in Bosteder that the judgment invalid absent 

statute or court rule authorization. This Court should accept review of two important issues of 

first impression: Whether Division One’s sua sponte dismissal absent RAPs authorization was 

invalid and whether Division One’s sua sponte dismissal violated Chen’s due process rights 

vested under RAP 18.9.  

2. Division One’s sua sponte decision improperly deprives appellant of right to appeal, 

conflicts with Court’s long-standing decisions in Sweet, White, Ashabugh and Scannell, 

and raises an issue of substantial public interest that this court should decide. RAP 13.4 

(b) (1), (3) &(4).  

        

     As noted supra, appeal is a matter of right. e.g., State v. Sweet, 90 Wn. 2d 282, 286, 581 P.2d 

579 (1979) (appeal is a constitutional right); Streater v. White, 26 Wn. App. 430, 435, 613 P.2d 

187, rev. denied, 94 Wn. 2d 1014 (1980) (“a civil appellant has a right to appeal under RAP 

2.2”). In Ashbaugh, this Court held, “It must be remembered, however, that the right to appeal is 

a constitutional right. Consequently, any waiver of that right via the alleged abandonment of an 

appeal must be knowing, intelligent and voluntary.” (internal citation omitted). “Waiver is the 

“act of waiving or intentionally relinquishing or abandoning of a known right or privilege.” 

Webster’s Third New International Dictionary 2570 (2002). When this right is involved, the 

asserted party is required to bear the burden to prove “an intentional relinquishment or 

abandonment.” Johnson v. Zerbst, 304 U.S. 458, 464, 58 S. Ct. 1019, 82 L. Ed. 1461 (1938). 

But here, Chen did not waive her right to appeal. 

      Division One’s decision also conflicts with this Court’s long-standing rule of being lenient to 

the good faith/innocent mistakes. For example, in Ashbaugh, this Court declined to dismiss the 

appeal when “the rules were confusingly worded” and “the mistakes were made in good faith”. 

This Court applies leniency to good faith mistake to a pro se litigant. Scannell v. State, 128 Wn. 
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2d 829, 831-32, 912 P2d 489 (1996). This Court was also lenient to the assistant attorney 

general, “the most sophisticated and experienced litigant”. In re Pers. Restraint of Fero, 190 

Wn. 2d 1, 409 P.3d 214 (2018).  In Scannell, for example, a pro se litigant filed a notice of 

appeal six weeks late due to confusion over recent changes to the Rules of Appellate Procedures. 

This Court reversed the Court of Appeals’ decision dismissing the appeal, due to the following 

consideration. The Court found that the pro se litigant’s confusion over recent amendments to 

the Rules of Appellate Procedures contributed to the delay in filling. 128 Wn. 2d at 834. Second, 

the pro se litigant’s failure to timely file was an “innocent mistake.” Id. Third, the pro se litigant 

made a good faith effort to comply. Id. Finally, the “end result [of dismissal] is drastic.” Id.  

     Here, Chen was a pro se with language barriers. Like Scannell, Chen made good faith efforts 

to comply with the court’s directive. There is no dispute that Chen was confused by 

Commissioner’s ruling staying one brief and 30-days’ requirement in RAP 10.2. There is also no 

dispute that her 45-pages’ brief had been prepared prior to the dismissal (largely complied with 

Division One’s December 14, 2018 order), therefore absent the confusion caused by the later 

Commissioner’s ruling, Chen would have submitted her brief. In viewing the record as a whole, 

Chen made a good faith effort compliance while the end result of dismissal was drastic. 

Dismissal “is an extraordinary remedy” and should “only as a last resort”. City of Seattle v. 

Holified, 170 Wn.2d 230, 240 P.3d 1162 (2010). This court has stated unequivocally that trial 

court should consider “intermediate remedial steps” before ordering the extraordinary remedy of 

dismissal. Id. Here, Court of Appeals’ sua sponte dismissal has departed from the accepted and 

usual course of judicial proceedings.  

     Division One’s decision fails to respect legislative intent that appeal is a matter of right, 

wrongly dismissed Chen’s appeal absent of “knowing, intelligent and voluntary” waiver, 
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conflicts with this Court’s decisions. This Court should accept for review under RAP 13.4 (b) 

(1), (3) and (4).  

3. Court of Appeals and trial court’s refusal and failure to provide a clear order to the 

persons bound to the judgment violates their constitutional rights to access to the courts, 

and raises a significant constitutional question that this Court should decide RAP 13.4 (b) 

(1), (3) & (4). 

 

     Procedural Due Process requires “no individual should be bound by a judgment affecting his 

or her interests where he has not been made a party to the action." Hayward v. Hansen, 97 

Wn.2d 614, 617, 647 P.2d 1030 (1982). Similarly, no individual should be bound by a judgment 

affecting his or her interests where the judgment was not made clear to him. A party’s right to 

access justice is not only substantial, it is fundamental, Tennessee v. Lane, 541 U.S. 509, 524, 

124 S. Ct. 1978, 158 L. Ed. 2d 820 (2004). The U.S. Supreme Court held that the access must be 

“meaningful”.  Similarly, Article I, Section 10 of the Washington Constitution provides that 

access to the courts is a fundamental right in Washington. A meaningful access means barriers-

free access. This right is materially affected when a disability (e.g., language barriers) prevents a 

party from having equal, meaningful, and full access, and the court fails to provide a reasonable 

accommodation. See Id.; see also GR 33 cmt. 1. Washington Access to Justice Board wrote, 

“When justice is inaccessible, the simple result is injustice. The need to eliminate barriers 

preventing access to our courts is real and immediate.” Ensuring Equal Access for People with 

Disabilities: A Guide for Washington Courts (2006) 7. Language barrier is one of the 

recognized disabilities that affects litigator’s meaningful access to the courts. GR 11, RCW 2.42. 

Under Title II of the ADA and WLAD, public entities like the Courts must conduct an 

__________ 
 7 Ensuring Equal Access for People with Disabilities: A Guide for Washington Courts (2006), online at 

https://www.kingcounty.gov/~/media/exec/civilrights/documents/WA courtaccess.ashx  

 

http://courts.mrsc.org/supreme/097wn2d/097wn2d0614.htm#097wn2d0614
http://courts.mrsc.org/supreme/097wn2d/097wn2d0614.htm#097wn2d0614
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individualized inquiry to determine whether a disability-related accommodation or modification  

is reasonable under the circumstances. Duvall v. Kitsap, 260 F. 3d 1124, 1137-38 (9th Cir. 2001) 

(Stating, in a case where an individual requested an accommodation from a court for his hearing 

impairment, the ADA requests the Court to do an individualized and fact-specific evaluation of 

the effects of the applicant’s disability on the ability to represent him or herself at hearing by 

qualified experts). 

     Here, trial court issued an ambiguous order dismissing Chen’s claims (including minors), 

being silent in language as to whether it is a dismissal with or without prejudice. As a pro se with 

language barrier, Chen was reasonably expected to seek clarification. Trial court did not provide 

a clarification relief. Chen was therefore forced to go through an extremely difficult journey at 

Court of Appeals seeking clarification. This is not in the interest of judicial economy. Alwood v. 

Harper, 94 Wn. App. 396, 400-01, 973 P.2d 12 (1999) (Judicial economy favors correction of 

mistakes as early as possible, before costly and time-consuming appeals begin).  

     Our court system is defined as the central mechanism for the orderly resolution of disputes 

that arise between citizens and between citizens and the government. Carter v. University, 85 

Wn. 2d 391, 536 P.2d 618 (1975). But Chen’s concerns were never addressed, from trial court to 

Court of Appeals. As a party bound to the judgment, she is entitled to a clear judgment to ensure  

a “meaningful” access to the courts, particularly at trial court in the interest of judicial economy. 

The trial court’s unclear, ambiguous order had already triggered two years’ disputes and ongoing 

litigation. This Court should accept for review to address this significant constitutional question.  

 



16 
 

4. Division One’s decision on only staying brief of Respondents ignores the RAP 10.2 (b) 

timeliness requirement, violates fundamental fairness, and departed from the accepted 

and course of judicial proceeding that this Court should address. RAP 13.5 (b)(3) 

     Fundamental fairness is deeply rooted in the U.S. justice system. “The Due Process Clause 

entitles a person to an impartial and disinterested tribunal in both civil and criminal cases.” 

Marshall v. Jerrico, Inc., 446 U.S. 238, 242, 100 S. Ct. 1610, 64 L. Ed. 2d 182 (1980). The 

United States Supreme Court has expressed the right to a “fair trial in a fair tribunal,” Withrow v. 

Larkin, 421 U.S. 35, 46, 95 S. Ct. 1456, 43 L. Ed. 2d 712 (1975) (internal citation omitted).  

      Similarly, Washington courts have long recognized the importance of fairness in courtroom. 

As this Court held over a century ago, “[t]he principle of impartiality, disinterestedness, and 

fairness on the part of the judge is as old as the history of courts.” State ex rel. Barnard v. Bd. of 

Educ., 19 Wash. 8, 17, 52 P. 317 (1898). Washington's Appearance of Fairness Doctrine not 

only requires a judge to be impartial, “it also requires that the judge appear to be impartial”. 

State v. Madry, 8 Wn. App. 61, 70, 504 P.2d 1156 (1972); State v. Finch, 137 Wn.2d 792, 808, 

975 P.2d 967 (1999). The Madry court held, “our system of law has always endeavored to 

prevent even the probability of unfairness.’” (quoting In re Murchison, 349 U.S. 133, 136, 75 S. 

Ct. 623, 99 L. Ed. 942 (1955).  

     Within a year following the decision in Madry, Washington Supreme Court adopted the Code 

of Judicial Conduct (“CJC”), requiring judicial officers to “act at all time in a manner that 

promotes public confidence in the independence, integrity and impartiality of the judiciary.” 

Similarly, in Tatham v. Rogers, 170 Wn. App. 76, 283 P. 3d 583 (2012), Division Three held, 

“Fairness of course requires an absence of actual bias .. our system of law has always endeavored 

to prevent even the probability of unfairness.’ (internal citation omitted). The consequence of 

Appearance of Fairness Doctrine in the legal system could be substantial as held by Mardy,  
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The appearance of bias or prejudice can be as damaging to public confidence in the 

administration of justice as would be the actual presence of bias or prejudice. The 

law goes farther than requiring an impartial judge; it also requires that the judge 

appear to be impartial. Next in importance to rendering a righteous judgment is that 

it be accomplished in such a manner that it will cause no reasonable questioning of 

the fairness and impartiality of the judge. A judge should disqualify himself in a 

proceeding in which his impartiality might reasonably be questioned. 

  Like the protections of due process, Washington's Appearance of Fairness Doctrine seeks to 

prevent the problem of a biased judicial officer. To better assess Division One’s December 31, 

2018 decision, the following questions are accordingly raised: 

 

(1) Does it appear to be fair to stay brief of only one party? Does it appear to be fair to stay brief 

of the party who was represented by two law firms, but the other party was unpresented? Does it 

appear to be fair to only stay brief of the party whose counsel was adjudicated to having 

obtained confidential information from the other side? Does it appear to be fair when the 

decision did not even meet the basic requirement as set within RAP 10.2 (b)?  

(2) Does it appear to be unfair to refuse to stay brief for both sides? Does it appear to be unfair 

to refuse to also stay brief for the party who was unrepresented but stay the party who was 

represented by two firms? Does it appear to be unfair to refuse to stay brief for the party who 

was the victim of Attorney-Client Privilege but stayed the party who was the beneficiary of 

Attorney-Client Violation to the other side?  

 

There is no dispute that Chen was the victim of the attorney-client privilege violation but was 

denied staying brief; while Respondent physicians were the beneficiary of this violation but were 

awarded staying brief. There is also no dispute that Chen was unpresented but Respondent 

physicians were represented by two firms (so Respondent physicians’ interest will never be 

affected even if Smith Goodfriend was disqualified). A decision satisfies the Appearance of 
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Fairness Doctrine only if a reasonably prudent and disinterested person conclude that the 

decision is “fair, impartial and neutral”. State v. Bilal, 77 Wn. App. 720, 722, 893 P.2d 674 

(1995). “The test for determining whether the judge's impartiality might reasonably be 

questioned is an objective test that assumes that ‘a reasonable person knows and understands all 

the relevant facts.” Sherman v. State, 128 Wn.2d 164, 205, 905 P.2d 355 (1995),128 Wn.2d at 

206 (quoting In re Drexel Burnham Lambert Inc., 861 F.2d 1307, 1313 (2d Cir. 1988)). Here, a 

reasonable person would have agreed that it appears to be fair to stay brief of both sides instead 

of only one side even when both sides were similarly situation. When examining the facts in a 

deeper level, a reasonable person would have agreed that it appears fair for staying the brief for 

unpresented instead of the represented, if only one-sided stay is allowed. Under such 

circumstances, a reasonable person would have concluded: First, staying appellants’ brief will 

not prejudice Respondents because Respondents are always guaranteed 30-days’ preparation 

under RAP 10.2 (b). But if staying only respondents’ brief appellants would inevitably suffer 

prejudice because Respondents may benefit more than 30-days’ preparation. Second, even 

Division One refused to also stay Chen’s brief, a reasonable person would have expected an 

opportunity be provided for Chen to submit her prepared 45-pages’ brief instead of sua sponte 

dismissing her appeal, particularly given the facts that Chen did not abandon her appeal but acted 

in good faith: Chen pro se perfection record on August 10, 2018 under Division One’s July 6 

ruling;  and prepared 45-pages brief. Under the “reasonable person” standard, Chen should have 

been afforded (but haven’t) an opportunity to be heard. Third, Division One’s decision also 

directly conflicts with timeliness requirement in RAP 10.2 (b) (“The brief of a respondent in a 

civil case should be filed with the appellate court within 30 days after service of the brief of 

appellant or petitioner.”). If the plain language of the court rule is unambiguous, we must give 
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effect to that meaning. North Coast Elec. Co. v. Signal Elec., Inc., 193 Wn. App. 566, 571, 373 

P.3d 296 (2016). Here, the language within RAP 10.2 (b) unambiguously imposes 30 days’ 

requirement for respondents’ brief.  Instead of following “30-days” requirements in RAP 10.2 

(b), Division One’s December 31, 2018 decision creates a rule for providing Respondents over 

“30-days” to review and prepare brief, departing from the usual course of judicial proceedings.  

     “Court rules are interpreted in the same manner as statutes.” North Coast Elec. Co. v. Signal 

Elec., Inc., (quoting Jafar v. Webb, 177 Wn.2d 520, 526, 303 P.3d 1042 (2013)). “The purpose 

of statutory interpretation is to determine and give effect to the legislature’s intent.” In re 

Marriage of Persinger, 188 Wn. App. 606, 609, 355 P.3d 291 (2015). The Legislature’s intent of 

RAPs was to “promote justice and facilitate the decision of cases on the merits.” RAP 1.2 (a), 

and to respect “appeals is a matter of right”. RAP 2.2, RAP 6.1.  Division One’s December 31, 

2018 decision creates a new rule that improperly prejudices appellants, and negatively affects 

fundamental fairness. This Court should reverse.  

5. The cumulative effect of the above errors, in addition to unconstitutionality of RAP 18.9, 

requires review 

     Appeal is a matter of right therefore the courtroom fairness is particularly critical at appellate 

level. When Commissioner only stayed brief of Respondents represented by two law firms but 

denied staying brief of pro se Appellants with non-English speakers, it appears to be unfair. It 

goes further when Court of Appeals sua sponte dismissed Chen’s appeal on her motion seeking 

clarification on Commissioner’s ruling. RAP 10.2 (b) provides Respondents 30 days’ guarantee 

so even only staying Appellants’ brief, Respondents suffer no prejudice, but not vice versa. 

     "Under the equal protection clause of the Washington State Constitution, article 1, section 12, 

and the [Fourteenth [A]mendment to the United States Constitution, persons similarly situated 

with respect to the legitimate purpose of the law must receive like treatment." State v. Coria, 120 

http://courts.mrsc.org/html/supreme/120wn2d/120wn2d0156.htm#120wn2d0156
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Wn.2d 156, 169, 839 P.2d 890 (1992) (citing State v. Schaaf, 109 Wn.2d 1, 17, 743 P.2d 240 

(1987)). When a state distributes benefits unequally, the distinctions it makes are subject to 

scrutiny under the Equal Protection Clause of the Fourteenth Amendment. Zobel v. Williams, 

457 U.S. 55, 60, 102 S. Ct. 2309, 72 L. Ed.2d 672 (1982). Here, Appellants’ rights are not well 

protected under current version of RAP. For example, RAP 18.9 (c) permits the Court of Appeals 

to enter the most severe punishment, i.e., dismissal against Appellants but no equivalent level of 

punishment provided against Respondents such as reversal relief for Appellant. This omission 

renders RAP 18.9 unconstitutional under Equal Protection Clause.  

F. CONCLUSION 

 

     This Court should accept review to examine the important issues of first impression whether 

Court of Appeals’ sua sponte dismissal exceeds its RAPs-authority, rendering its decision invalid 

and whether the ambiguous orders undermines Chen’s rights to a meaningful access to the courts 

under Washington Constitution.  

 

DATED this 22nd of April 2019 

                                                                                                 Respectfully submitted, 

                                                                                                  /s/ Susan Chen 

                                                                                                            Susan Chen, pro se petitioner 

                                                                                                PO BOX 134, Redmond, WA 98073 

                                                                                                 Tel: (323) 902-7038 

                                                                                                  tannannan@gmail.com 

 

 

 

 

http://courts.mrsc.org/html/supreme/120wn2d/120wn2d0156.htm#120wn2d0156
http://courts.mrsc.org/html/supreme/109wn2d/109wn2d0001.htm#109wn2d0001
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Susan Chen & Nalxlang Chen, Appellant's v. Darren Migila MD et al. Respondents 

Counsel: 

The following notation ruling by Commissioner Masako Kanazawa of the Court was entered on 
December 31, 2018: 

"Susan Chen, pro se, appeals from a summary judgment dismissal of her claims 
against several doctors at Seattle Children's Hospital. At issue is Chen's motion to disqualify 
responding doctors' appellate counsel and the entire firm (Smith Goodfriend, P.S.) from this 
appeal for alleged conflicts of interest. Respondents Dr. Darren Migita, Dr. Ian Kodish, and 
Or. James Metz filed a motion to confirm their counsel's representation In this case. 
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Chen has filed a motion to disqualify Smith Goodfriend, P .S. in the trial court as well. The trial 
court ordered the firm not to disclose any confidential information obtained from Chen to any 
party, including their counsel. The trial court stated that whether the firm can properly serve as 
appellate counsel in this Court is for this Court to decide. 

There is a factual dispute on Chen's conflict of Interest claim. She asserts that she consulted 
with three attorneys from Smith Goodfriend, P .S. "by phone and/or by email" and shared her 
privileged confidential information about this case. Attorneys Ian Calms, Howard Goodfriend, 
Catherine Smith, and Valerie Villacin of the firm submitted declarations disputing Chen's 
assertions. The firm could identify only a single phone conversation between Chen and 
attorney Cairns and produced an email exchange between the two. The firm states Chen did 
not divulge any confidential information, did not send trial court orders on appeal to the firm, 
and did not even disclose the adverse parties in the case. The firm states that although 
Chen's brief conversation with attorney Cairns does not establish an attorney-client 
relationship, the firm has effectively screened attorney Cairns from the case. 

This Court ordinarily does not resolve factual disputes. This matter will be remanded to the 
trial court to make factual findings on the disputed issues regarding the conflicts of interest. 
However, this limlted remand will not affect or change the January 14, 2019 deadline for Chen 
to file appellant's brief set by a panel of this Court In the December 14, 201 B order. Under this 
Court's December 14, 2018 order, Chen's failure to file the brief by January 14, 2019 will result 
in dismissal of this appeal. The remand is limited to respondents' counsel's representation in 
this Court. During this limited remand, the deadline for filing the brief of respondent will be 
stayed. The parties shall promptly request the trial court to determine the issue and file a 
status report in this Court by February 4, 2019." 

Sincerely, 

f£:#iP--
Richard D. Johnson 
Court Administrator/Clerk 

c: Honorable Ken Schubert 

SSD 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION ONE 

SUSAN CH~N ajf arent and natural 
guardian of I.la, a minor, and 
LJa lJJII, a minor, and NAIXIANG 
Ll~Nj earents and natural guardian 
of . lall, a minor, and -
L•,aminor, 

Appellants, 

v. 

DARREN MIGITA, M.D., IAN KODISH, 
M.D., JAMES METZ, M.D., SEATTLE 
CHILDREN'S HOSPITAL, REDMOND 
CITY POLICE DEPARTMENT, 
DETECTIVE NATALIE D'AMICO, 
STATE OF WASHINGTON, 
DEPARTMENT OF SOCIAL ANO 
HEAL TH SERVICES, CITY OF 
REDMOND, 

) 
) No. 77522-7-1 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) ORDER DENYING MOTIONS TO 
) MODIFY AND DISMISSING APPEAL 
) 
) 
) 
) 
) 
) 
) 
) 

_________ R __ e __ sp.._o;;.;.n=d"""'en""""ts.;;..;;. __ ) 

Appellants have filed a motion to modify the commissioner's December 31, 

201 B ruling remanding her motion to disqualify counsel and Respondents' motion to 

confirm counsel's representation for resolution of factual disputes. Respondents 

have flied an answer seeking modification of the same ruling, They also move to 

dismiss Chen's appeal due to her failure to comply with, or seek review of, this 

court•s December 14, 2018 order warning that failure to file the opening brief by 

January 14, 2019 "will result in dismissal of the appeal." We have considered the 

motions under RAP 17.7 and have determined that the motions to modify should be 

denied and the appeal should be dismissed. Now, therefore, it is hereby 



No. 77522-7-1/2 

ORDERED that the motions to modify the commissioner's December 31, 

201 B ruling are denied; and It Is further 

ORDERED that the appeal is dismissed for failure to comply with this court's 

order dated December 14, 2018. 

Done this · ~ 'f"Jh day of _ _,_ __ ---,,,ii.::;, 2019. 

·U : 

·~ C/)g l - i!C:: 'Ct 

k 
::I, • ;;: ... 

:z: C) 

I\) ~"TJ 
~ l>:!1 

~"'Dr-
:z., r.n~rr. 
:I: ~2>0 - ::r--.. mr.n 
~ ...,c:, 
c:, -c:>-

:Z:< -
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FILED 
2/27/2019 

Court of Appeals 
Division I 

State of Washington 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION ONE 

SUSAN CHEN as parent and natural 
guardian of La, a minor, and 
LIii L .. , a minor, and NAIXIANG 
LIAN, as parents and natural guardian 
of J _ L .. a minor, and -
L-aminor, 

Appellants, 

V. 

DARREN MIGITA, M.D., IAN KODISH, 
M.D., JAMES METZ, M.D., SEATTLE 
CHILDREN'S HOSPITAL, REDMOND 
CITY POLICE DEPARTMENT, 
DETECTIVE NATALIE D'AMICO, 
STATE OF WASHINGTON, 
DEPARTMENT OF SOCIAL AND 
HEAL TH SERVICES, CITY OF 
REDMOND, 

) 
) No. 77522-7-1 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) ORDER DENYING MOTION 
) FOR RECONSIDERATION 
) OF ORDER DENYING 
) MODIFICATION AND DISMISSING 
) APPEAL 
) 
) 
) 
) 
) 

_______ R_e_.se2..__n_de_n_ts_. __ ) 

Appellants filed a motion for reconsideration of the court's January 24, 2019 

order denying motions to modify the commissioner's December 31, 2108 ruling and 

dismissing this appeal for failure to comply with the court's December 14, 2018 

order. Consistent with RAP 12.4(a), the court has determined the motions should 

be denied. 



No. 77522-7-1/2 

Now, therefore, it is hereby 

ORDERED appellants' February 13, 2019 motion for reconsideration of the 

court's order denying modification and dismissing this appeal are denied. 
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4 

5 

THE HONORABLE KEN SCHUBERT 

6 SUPERIOR COURT OF WASHINGTON, COUNTY OF KING 

7 SUSAN CHEN, et al., 

8 

9 

JO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Plaintiffs, 

vs. 

DARREN MIGITA, et al. 

Defendants. 

CASE No. 16-2-26013-6 SEA 

PLAINTIFFS' MOTION TO 
RECUSE SMITH GOODFRIEND, 
r.s. FROM THE CASE 

I. RELIEF REQUESTED 

Pursuant to Washington Rules of Professional Conduct ("RPC'') 1.18; 1.7; RCW 5.60.060, 

Plaintiffs Susan Chen nnd Naixiang Lian respectfully move this Court for an Order to disqualify 

Smith Goodfriend, P.S ('"Goodfriend") from representing Defendants Darren Migita, James Metz 

and Ian Kodish ('"defendant physicians'') of the current case nnd prohibiting it from any 

participation and involvement in the above-captioned matter because conflicts of interests are 

present and because it is required by laws. Plaintiffs further requested this Court enters nn Order 

sealing any communication with Goodfriend (if such record is required to submit by this Court} 

under Attorney-Client Privilege. Plaintiffs also request this Court continue the hearing and briefing 

schedules for Motion to Vacate to allow Plaintiffs an opportunity to work out some remedial 

strategit:s for the Anomcy-Client privilege violation. 

Since early 2018, Ms. Chen consulted multiple times with three attorneys from Smith 

PLAINTIFFS' MOTION TO DISQUALIFY SMITH 
GOODFRIEND FROM REPRESENTATJOPN OF 
DEDEFENOANTS DARREN MIGITA ET AL. 

48ll-368S-361l\2 



Goodfriend C'Goodfricnd") on the current case. by phone and/or by email. During these 

2 consullations, legal advice was sought and received and cases were discussed in depth. Due to the 

3 connicts of interest, Goodfriend thus should be precluded from representing an adverse party, 

4 Defendant physicians of the current cnsc. RPC 1.18 (b) and (c). If allowing Goodfriend to represent 

5 defendant physicians, attorney-client privilege is violated; Plaintiffs' interests will be significantly 

6 and adversely affected. Plaintiffs therefore respectfully request this Court disqualify Good friend's 

7 representation, prohibit any involvement and participation in this case at trial court. 

8 

9 

10 

II. STATEMENT OF FACTS 

The current case was dismissed on March 3, 2017. Plaintiffs subsequently filed Notice of 

11 Appeals which was initially not accepted by Court of Appeals due to the other pending claims 

12 under the same caption. Plaintiffs later voluntarily dismissed all the remaining claims and filed a 

13 second appeal which is currently pending before Court of Appeals. Prose Plain1iffs had been 

14 looking for potential representation for appeals and had been consulting with some allomeys 

J5 and/or law firms. One of 1hc law tinns Plaintiffs consulted is Smith Goodfriend who has five 

16 lawyers (fourpanners nnd one associate). 

17 As stated in Chen Deel., Since early 2018, Plaintiffs had multiple direct conversation with 

J 8 attorneys in Goodfriend for the purposed of seeking potential legal representation on appeals on 

19 the above captioned matter. Due to tnist in attorneys and belief in Attomcy-Clicnt Privilege: 

20 Plainliffs had been candid in sharing detailed infonnalion of the case and seeking legal advice 

2 I from Goodfriend. The discussion includes pros and cons of the case, expected goal for the appeal, 

22 etc. On November 26, 2018, without any prior disclosure and without seeking consent from the 

23 Plaintiffs who had actually engaged heavily with Goodfriend through multiple consultation, 

24 Goodfriend filed Notice of Association on behalf of Defendants Darren Migila, James Metz, and 

25 Ian Kodish for purposes of Appeal 

PLAINTIFFS' MOTION TO DISQUALIFY SMITH 
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On November 27, Ms. Chen sent an email (ccing affected parties/plaintiffs including Mr. 

2 Jason Anderson and Mr. Noixiang Lian) fom1ally informing Goodfriend of the conflicts of 

3 interests and requested them promptly withdraw from the case. On November 28, Goodfriend 

4 responded 011(r lo Ms. Chen, acknowledging only some communication with Ms. Chen but arguing 

5 lhal the communication "arc not privileged" and cannot create "c~pcctation of confidentiality". 

6 Goodfriend agreed to withdraw Mr. Caims (partner) but substituted Ms. Victoria Ainsworth 

7 (associate) of the same firm, and Sustitution was filed with both this Court and Court of Appeals. 

8 Currently, Plaintiffs' CR 60 Motion to vacate orders and judgments were pending before 

9 this court and their appeals before Court of Appeals. Plaintiff.c;' interesls will be signilicnntly 

IO jeopardized if allowing Goodfriend's improper and unethical involvement with Defendants in the 

11 current litigation since through detailed consultntion, Goodfriend leamcd pros and cons of the case 

12 as well as Plaintiffs' expected goals for the litigation, etc provided directly by Plaintiffs due to 

13 their trust and confidence in lawyers' highest possible degree of ethical conduct. With these 

14 infonnation, Plaintiffs' interests will signlicanlly hanncd ,md prejudiced. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Ill. EVIDENCE RELIED UPON 

Declaration of Susan Chen and Naixiang Lian (and exhibit) in Support of Plaintiffs' Motion to 

recuse Smith Goodfriend from the case. 

JV. DISCUSSION 

A. Lawyers arc required by law to "maintain the highest standards or ethical 
conduct". 

Attorney-client relationship is critical in litigation. The attorney is required by laws to undertake 

24 the duties of a fiduciary to the client, bound to act with utmost fairness and good faith toward the 

25 client in nll matters. E.g., Perez v. Pappas. 98 Wn.2d 895, 840-41, 659 P.2d 475 (1983) (attorney 
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owes highest duty to the client); Versuslaw v. Stoel Rives, LLP. 127 Wn. App. 309, 333, III P.3d 

2 866 (2005)("highest duty"); /11 re Beaklev. 6 Wn.2d 410, 423, I 07 P .2d I 097 ( 1940) (0 one of the 

3 strongest fiduciary relationships known to the law"); Bow v. Graham, Cohen & Wampold, 17 Wn. 

4 App. 567, 570, 564 P .2d 1175 (1977) ('"the punctilio of an honor the most sensitive"'); and KE!! 

5 Nav v. State Fann MIii. Auto. Ins. Co .• 142 Wn.2d 784, 798 n. 2, 16 P.3d 574 (2001) (Talmadge, 

6 J., concurring) ("the law creates a special status for fiduciaries, imposing duties of loyalty, care, 

7 and full disclosure upon them"). This fiduciary relationship between attorney and client is neither 

8 new, nor unique lo Washington. Sir Francis Bacon thus wrote: 

9 
'[t]he greatest Trust, between Man and Man, is the Trust of Giving Counsell. For in other 

1 O Confidences, Men commit the parts of life; their Lands, their Goods, their Children, their Credit, 

11 some particular Affaire; .But to such, as they make their Counsellors, they commit the whole: By 
how much the more, they are obligated to all Faith integrity.", 1 

12 

13 Attnrney-L'lic11I privilege .'ftat11te 

14 A litigant has a statutory right to attorney-client privilege. RCW 5.60.060 (2)(a) provides the rule 

15 in Washington: 

16 

17 

18 

An attorney or counselor shall not. without the consent of his client, be examined as to any 

communication made by the client to him, or his advice given thereon in the course of 

professional employment. 

19 As recognized by Washington Supreme Court in Pappas v. Hollowav, "the attomey•client 

20 privilege is statutory in nature". Supreme Court wrote, "The central purpose of the rule is to 

21 cncouragefi·ee and open discussion between an attorney and his client by assuring the client that 

22 

23 1 Ween v. Dow, 35 A.D.3d 58,822 N.Y.S.2d 257,261 (2006}, quoting, The Essays or Counsels, 
Civill and Morall 63 (Kicnnan ed. Oxford Univ. Press 1985), quoted in, Anenson, Creating 

24 Conflicts 0(1111erest: Litigation as llllerfe1·e11ce with the Attoruev-Client Relatio11ship. 43 Am. Bus. 

25 L.J. 173,244 {2006). 
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his information will not be disclosed to others either directly or indirectly". 114 Wn. 2d 198 (1990) 

2 787 P. 2d 30. See, also, State v. Chervenell. 99 Wn.2d 309, 316, 662 P.2d 836 ( 1983). 

3 The purpose of the attorney-client privilege "is to encourage free and open attorney-client 

4 communication by assuring the client that his communications will be neither directly nor 

5 indirectly disclosed to others."' Heidebrink v. Moriwaki. 104 Wn.2d 392,404, 706 P.2d 212 (1985) 

6 (quoting State v. Chervene/1, 99 Wn.2d 309,316,662 P.2d 836 (1983)); see also State ex rel. 

7 Sowers,,. O/wel/, 64 Wn.2d 828,394 P.2d 681, 16 A.t.R.3d 1021 (1964). The attorney-client 

8 privilege 11pplies to communications and advice between an attorney and client and extends to 

9 documents which contain a privileged communication. Kammerer"· Western Gear Corp .• 27 Wn. 

10 App. 512, 517-18, 618 P.2d 1330(1980), affd, 96 Wn.2d 416,635 P.2d 708 (1981). 

11 This same privilege afforded the attorney is also extended to the client under the common law 

12 rule. State v. Emma11uel, 42 Wn.2d 799,815,259 P.2d 845 (1953) {citing State 11. /ngels, 4 Wn.2d 

13 676, 104 P.2d 944, cert. denied, 311 U.S. 708 (1940)). 

14 

15 

16 

B. Smith Goodrriend. PS is not permitted by law to represent Defendants in this 
case 

17 1. Smith Goodfriend, PS owes a duty to plaintiffs or this case 

18 

19 
In its response (see Chen Deel at 12), by admiting part of the communication with Mr. Cairns, 

Goodfriend claimed thut Ms. Chen's communication with Goodfriend "arc not privileged" and 
20 

"cannot create an attorney/client relationship or expectation of confidentiality" , which is plainly 
21 

wrong. Attorney-client privilege established between plaintiffs and Goodfriend when plaintiffs 
22 

consulted with Goodfriend in their legal capacity and were seeking professional advice on 
23 

litigation. As held in State v. Dorman, 30 Wn. App. 351, 359, 633 P. 2d 1340 (1981), Washington 
24 

25 
Court of Appeals, Division One pointed out that the attorney-client privilege is established when 
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there is a belief by the client that he is consulting a lawyer, either directly or through an agent, in 

2 his legal capacity and is seeking professional legal advice. Division One specially cited the 

3 statements from £. Cleary, McCormick 011 £\•idf!11cc § 88 (2d ed 1972: 

4 

5 "The privilege for communicationli of a client with his lawyer hinges upon the client's belief thal 

6 he is consulting a lawyer in that capacity and his manifested intention to seek profession.ii legal 

7 advice .... Payment or agreement to pay a Ice, however, is not essential." (emphasis added) 

8 

9 See, also, 38 Wn. App. 388, 685 P. 2d 1109, Heidebrink v. Moriwaki. (0 The essence of the 

JO attorney-client privilege is the inte11t of the client at the time the communication is made.") Ill re: 

J l Eggers. 152 Wn. 2d 393,410, 98 P. 3d 477 (2004), q1101i11g. Bohn, supra, 119 Wn. Ed at 363. (The 

12 "essence of the atlomey/clicnt relationship is whether the allorncy's advice or assistance is sought 

13 and received 011 legal matters."). 

14 Plaintiffs and Goodfriend had extensive communication, though did not sign a formal attorney

IS client agreement. However, this does not preclude Goodfriend from owing a duty of care, or a 

16 fiduciary duty to the plaintiffs of the current case because the existence of an attorney-client 

17 relationship "turns largely on the client's subjective belief that it exists ... '[and] may be implied 

18 from the parties' conduct; it need not be memoria1ized. Id. 

19 From the above, it is clear that whether there is an attorney-client relationship, it depends on 

20 clients' belief (instead of attorney's belief). In the current case, Plaintiffs were seeking legal 

21 advice, and looking for legal representation, it is Plaintiffs' belief that there was an nttomey-clicnt 

22 relationship identifying themseleves as "former c1ients". Goodfriend thus is not allow to represent 

23 Defendants and "use information relating to the representation to the disadvantage of the Conner 

24 client." RPCl.9 (c)( I). Further, communication between Goodfriend and plaintiffs are subject to 

25 Attorney-Client Privilege because Plaintiffs were seeking legal advice, and Goodfriend were 

PLAINTIFFS' MOTION TO DISQUALIFY SMITH 
GOODFRIEND FROM REPRESENTATIOPN OF 
DEDEFENDANTS DARREN MIGITA ET AL. 

4823-3685•36 IJ\2 



provided legal advice in legal capacity. 

2 Even if Goodfriend refused to recognize Plaintiffs as its "former clients", RPC 1.18 discusses 

3 possible fonnation a client-lawyer relationship becomes "a prospective client". Therefore, even if 

4 the consultation does not ripen into an attorney-client relationship (as argued by Goodfriend int its 

5 response email), the attorneys nevertheless arc required to undertake a duty of confidentiality as 

6 "former clients" because of Plaintiffs' belief; Goodfriend cannot be precluded from employment 

7 by an adverse client to act against "a prospective client" under RPC I.I 8 (b) and (c), either. It is 

8 clear that the critical information disclosed by Plaintiffs and received by Goodfriend precludes it 

9 and its attorneys from representing Defendants of the current case. RPC I. 7 (a)(2). 

JO In view of foregoing, whether defining Plaintiffs as "fonncr client" or "prospective client", 

11 Goodfriend owes a duty to Plaintiffs of the current case. Due to conflict of interests, Goodfriend 

12 is not pennitted by law to represent defendants in the current case. 

13 
2. Conflicts of Interests Prohibits Goodfriend From Representing Defendants 

14 

15 

16 

17 

18 

19 

20 

21 

22 

RPC 1.7 provides that an attorney "shall 1101" represent a client if the attorney has a conflict of 

interest, except that in some situations an attorney may represent a client if ••each affected client 

gives informed consent, confirmed in writing (following authorization from the other client to 

make any required disclosures}. RPC I .7 (b) (4). See, e.g. Vallev/50'1' Ave. LLC v. Stewart, 159 

Wn. 2d 736, 747, 153 P. 3d 186 (2007) (law finn owes independent duties to both LLC and its 

managing member). 

Under the context of attorneys' conflicts of interest under RPC 1.7, the attorney's fiduciary 

duty is recognized as in Mallen & Smith, Legal Malpractice, & 14.2, P. 588 (2007 ed): 

23 A breach of the duty of"undivided loyalty" has been found in two basic situations. The first iswhen 

24 an attorney obtains a personal advantage, whether consisting of an acquisition from the client, a 
venture with the client, or usurpation of an interest in, or opportunity concerning, the subject matter 

25 of the retention. Second, the duty of undivided loyalty is imperiled when there are circumstances 
that create adversity to the client's interest. These circumstances may consist of an e,cisting, 
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2 

personal adverse interest of the attorney, an interest of a prior or subsequent client, or conflicting 
interests of present or multiple clients. 

3 Eriks v. Denver. 118 Wn. 2d 451, 458-61, 824 P. 2d 1207 (1992}. 

4 

5 As stated, when an attorney considers whether to undertake representation, the attorneys (not the 

6 clients, as the lower court reasoned) are required to detennine whether potential conflicts of 

7 interest exist and, if so, whether those conflicts are waivable. RPC 1.7 (b). If the conflicts are not 

8 waivablc, then the attorneys have no other choice but to refuse the representation. However, even 

9 for the waivablc conflicts of interests, the "infonned consent" is required from "each affected 

10 client" and "confirmed in writing". RPC 1.7 clearly prohibits that attorney to undertake the 

11 representation if the representation "involve the assertion or a claim by one client against 

l 2 another client" and "in the same litigation". Goodfriend has the burden to proof that Plaintiffs 

13 consented to or waived the conflicts of interests, if they desire to continue their representation for 

14 the adverse party in the same litigation. 

15 

16 

17 

C. Violation of attorney-client privilege and confidentiality 

Upon undertaking the representation of Defendants in this case, Goodfriend violated Plaintiffs' 

18 attorney-client privilege. As held in State v. F11e11tes, 179 Wn. 2d 808,818,318 P. 3d 257 (2014), 

19 "A defendant's constitutional right to the assistance of counsel unquestionably includes the right 

20 to confer privately with his or her attorney." Stale v. Fuentes, 179 Wn. 2d 808, 818, 318 P. 3d 257 

21 (2014). Prejudice from violating the attorney-client relationship can arise from Goodfriend's use 

22 of confidential information pertaining to the litigation strategy, giving the defendants an unfair 

23 advantage in litigation. See, also, State"· Garza. 99 Wn. App. 291,301,994 P. 2d 868 (2000). ln 

24 several appellant decisions, violation of a defendant's attorney-client confidentiality resulted in 

25 the dismissal of the criminal charges against him. E.g. State v. Co,,,, 62 Wn. 2d at 372 (1963). 
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The attorneys who ignore conflicts of interests also risks potentially serious disciplinary 

2 exposure. E.&Jll.re: DisciplineofHolcomb, 162 Wn. 2d 563, 173 P. 3d 898 (2007) (suspension); 

3 and ill re: Discipline o[Egger, 152 Wn. 2d 393, 409-13, 98 P. 3d 477 (2004} (suspension). 

4 

5 As discussed above, Goodfricnd's current involvement and representation violates Plaintiffs' 

6 attorney-client privilege, and against the applicable laws. Plaintiffs' interests will be signficantly 

7 harmed since Goodfriend had learned the critical information of the case provided by Plaintiffs 

8 due to their unconditional trust in counsels, which included but not limited to Plaintiffs' desired 

9 goal for the case. Goodfriend is thus required to disqualify and withdraw from the current 

JO representation. 

11 

12 

13 

14 

V. CONCLUSION 

In view of foregoing, Goodfiiend's violation of Rules of Professional Conduct is present. 

15 Plaintiffs are prejudiced by Goodfriend's representation for the directly opposed parties. Upon this 

16 motion, Plaintiffs respectfully request this Court enter an Order requiring Goodfriend withdraw 

17 from the current representation, prohibiting it (and oil its five lawyers) from any involvement in 

18 further litigation in trial court, and any other reliefs this Court deems as just and fair. 

19 

20 

21 

22 

23 

24 

25 
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2 

3 

4 Respectfully submitted DATED on this 281h of November, 2018. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Isl Susan Chen 

Susan Chen 

I certify that this 111otio11, not cou11ti11g the caption or 

the signature block, contains 2570 words, in 

compliance with local Civil Rules. 
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Isl Naixiang Lian 

Naixiang Lian 

PO BOX 134, Redmond, WA 98073 
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5 

THE HONORABLE KEN SCHUBERT 

6 SUPERIOR COURT OF WASHINGTON, COUNTY OF KING 

7 SUSAN CHEN, et al., 

8 

9 

10 

11 

12 

13 

Plaintiffs, 

VS. 

DARREN MIGlT A, et al. 

Defendants. 

CASE No. 16-2-26013-6 SEA 

DECLARATION OF SUSAN CHEN 
IN SUPPORT OF PLAINTIFFS' 
MOTION TO RECUSE 

14 I, Susan Chen, am over the age of eighteen, am competent lo testify to the matters stated herein, 

15 and make the following declaration based on my personal knowledge. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1. I am one of the Plaintiffs in the above-captioned case. 

2. Since early 2018, I had consulted with three lawyers at Smith Goodfriend, P.S. 

{"Goodfriend") seeking legal advice and legal representation through phone and/or email. 

3. During my phone conversation with Goodfriend, I was assured by Goodfriend that the 

communication/conversation was subject to Attorney-Client Privilege, and will be kept 

confidential under RPC 1.18. Goodfriend never asked if I consent to waive this privilege, 

and I never agreed to waive this privilege. 

4. During these phone conversation, I provided detailed infonnalion about the case to 

Goodfriend who provided me legal advice. I had quite a few lengthy follow-up phone 
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conversation with Goodfriend. During these communication, I discussed the details of the 

case with Goodfriend as welJ as pros and cons of the case, I discussed one confidential 

document with Goodfriend, J also disclosed Plaintiffs' goal and expectation for the 

litigalion with Goodfriend, etc. 

S. I first talked with a young partner, and sometime later talked with two senior partners of 

Goodfriend based upon referral. 

6. On November 26, 2018, it was my lirst time to realize Goodfriend's participation after 

receiving its "Notice of Association" for from Mr. Ian Cairns and Mr. Howard Goodfriend 

of Smith Goodfriend, P.S. who filed on behalf of Defendants Darren Migita, fames Metz 

and Ian Kodish. 

7. Prior to this filed Notice of Association, Goodfriend did not disclose to me that they were 

going to represent Def end ants, clients with interests materia11y adverse to me in the same 

matter, nor did they ever ask if I consented to this represention. 

8. On November 27, 2018, I emailed Goodfriend {cced affected parities including Mr. Jason 

Anderson and Mr. Naixiang Lian) fonnally informing it of the conflicit of interests which 

prohibits its representation on behalf of Defendants in the same litigation. I demanded that 

both Mr. Cairns and Mr. Goodfriend withdraw from the case. 

9. On November 28, 2018, Goodfriend emailed its reponse only to me, acknowledging part 

of commuication between Goodfriend lawyer and me, nnd agreeing to withdraw Mr. Ian 

Cairns {a partner) from the case and substitutes with Ms. Victoria Ainsworth {an associate) 

from the same office. 

10. In his response dated on November 28, 2018, Goodfriend did not explain why Goodfriend 

undertook the representation of a party with interests materially adverse to me when 

conflicts of interests were present, nor did they explain why Mr. Goodfriend did not 

withdraw and why this finn continues to represent Defendants when conflicts of interests 
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are present. 

11. In his response dated on November 28, 2018, Mr. Goodfriend stated that ·'Mr. Cairns will 

have nof11rt/1er involvement in this rnauer". Mr. Goodfriend did not disclose lo what extent 

Mr. Cairns had already been invovled in this matter prior to his withdrawal, and if Ms. 

Ainsworth and Mr. Cairns had had any prior discussion and/or communication about the 

case (there are four partners in Goodfriend, Ms. Ainsworth is the only associate in this 

finn). Goodfriend did not propose any remedial options and/or plans. 

12. In his response dated on November 28, 2018, Goodfriend described that conversation 

between Goodfriend lawyer, Mr. Cairns and me as "not privileged" and "cannot create an 

attorney/client relationship or expectation of confidentiality", contrary to Washington 

Rules of Professional Conduct and Attorney-client Privilege Statute under applicable law. 

13. In his resposne dated on November 28, 2018, Mr. Goodfriend did not explain why 

Goodfriend continues to represent Defendants when conflicts of interests are present, and 

after receiving my formal notice of conflicts of interests. Mr. Goodfriend did not ask if I 

agreed to and/or waived privilege to his representation for a party with directly adverse 

interest to me in the same litigation. 

14. Lawyers, as guardians of the law, are required and expected to "maintain highest standard 

of ethical conduct". Based upon the trust and respect for lawyers, I had been candid and 

open to Goodfriend during the consultation and communication. It is unbelievable that 

Goodfriend is representing the direct(v adverse parties and continue to represent 

Defendants even after my formal notice. 

15. I am severely prejudiced by Goodfriend's unethical misconduct and violation. 

I declare under penalty of perjury pursuant to the laws of the State of Washington and under 

United States of America that the foregoing is true and correct. 
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2 Signed this 28d' of November, 2018 in Seattle, Washington. 
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The Honorable Ken Schubert 
Noted for Motion Calendar: December 10, 2018 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR THE COUNTY OF KING 

SUSAN CHEN, as parents and natural 
gl!ardians of J·•• UIII, a minor, and 
[a Llllt, a minor, and NAIXIANG L.IAf j as parents and natural guardians of 
J I.al, a minor, and 1W L-. a 
minor, 

Plaintiffs, 

v. 

DARREN MIGITA,M.D.; IANKODISH, 
M.D.; JAMES METZ, M .D.; SEATTLE 
CHILDREN'S HOSPITAL; REDMOND 
CITY POLICEDEPARTMENf 
DEfECTIVENATALIED'AMICO; THE 
CITY OF REDMOND; and ST ATE OF 
WASHINGTON, DEPARTMENr OF 
SOCIALAND HEALTH SERVICES, 

Defendants. 

No. 16-2-26013-6 SEA 

ORDER ON PLAINTIFFS' MOTION 
TO RECUSE SMITH 
GOODFRIEND, P.S. AND 
ORDERING SMITH GOODFRIEND, 
P.S. 

Plaintiffs move to recuse Smith Goodfriend, P.S. as counsel representing 

defendants Darren Migita, M.D., Ian Kodish, M.D., and James Metz, M.D. Plaintiffs 

filed their motion shortly after Smith Goodfriend, P .S. filed a Notice of Appearance for 

Purposes of Appeal on November 26, 2018. Notably, Smith Goodfriend, P .S. has not 

filed a notice to appear as counsel at the trial court level. 

ORDER ON Pl.AINTIFFS'MOflON TO RECUSE -1 



1 The record does not support a finding that Smith Goodfriend, P .S .. represents 

2 a party at the trial court level. Notably, Smith Goodfriend, P.S. has filed a motion 

3 before the Court of Appeals to confirm its ability to serve as appellate counsel. 

4 Whether Smith Goodfriend, P.S. can represent Defendants Darren Migita, M.D., Ian 

5 Kodish, M.D., and James Metz, M.D. on appeal is for the Court of Appeals to decide. 

6 Plaintiffs' motion does present a related issue that is appropriate for this Court 

7 to decide: may Smith Goodfriend, P .S. share any confidential information that it 

8 obtained from plaintiffs with any party that has appeared at the trial court level in this 

9 action? The answer to that question turns on whether plaintiffs shared any such 

10 information in the course of seeking legal advice from one or more attorneys at Smith 

11 Goodfriend, P .S. related to this dispute. Considering that plaintiffs had no other 

12 reason to share any such information, this Court finds that plaintiffs did. 

13 Based on that finding, this Court concludes that RPC 1.9(a) bars Smith 

14 Goodfriend, P.S. from sharing any confidential information obtained from plaintiffs 

15 with any party or that party's counsel who have appeared at the trial court level in this 

16 action. Accordingly, this Court orders Smith Goodfriend, P .$. not to disclose any such 

17 information to any party, including their counsel, who has appeared in this court in 

18 this matter. 

19 DATED this 12th day of December, 2018. 

20 

21 

22 

23 

24 

25 

ORDER ON PLAINTIFFS'MOllON TO RECUSE - 2 
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I. INTRODUCTION 

Pursuant lo W:ishington Rules of Professional Conduct (·'RPC'") 1.18; 1.7; RCW 

5.60.060, Appcllants/Plainliffs Susan Chen and Naixiang Lian respectfully move this Court for 

nn Order disqualifying Smilh Goodfriend, P.S ("Goodfriend") from representation of Defendants 

Darren Migitn, James Metz and Jan Kodish ("defendant physicia.ns") oflhe current appeal and 

prohibiting it from any participation 1md involvcmcnl in the nbove-cnptioncd matter ut Court of 

Appeals because connicls of interests ore present nnd because Goodfricnd's immediate 

withdrawal is required by Washington laws. Plninliffs further requested this Court enters nn 

Order scaling the email communicalion between Ms. Chen and Goodfriend under Allomey

Client Privilege, which had been improperly disclosured without Ms. Chen's conscnl 

Since early 2018, Ms. Chen consulted multiple tim<:s with three nltomcys from Smith 

Goodfriend ("Goodfriend") regarding the currcnl case, by phone nnd/or by email. During these 

in-depth consultations, legal .id,•icc was sought and received. Due lo the contlicts of intercsl, 

Goodfriend lhus should be precluded from representing on adverse party, Respondent physicians 

oftltc current case. RPC 1.18 (b) und (c). Jfnllowing Goodfriend to represent defendant 

physicians, Attorney-Client Privilege is violated; Plaintiffs' interesls will be significantly and 

ndvcrscly affected. Plaintiffs therefore respectfully request this Court disqualify Goodfricnd's 

rcprescntnlion, prohibit any involvement and participation in this case at appeal. 

11. EVIDENCE RELIED UPON 

I) Appendix A 

Plnintiffs' Reply in support of their motion to recuse Smith Goodfriend from the case at 

trial court {"Plaintiffs' Reply at trial court"); 

Exhibit A of Appendix A 

Declnralion of Susan Chen dated on December 8, 2018 ("C/,c11 Dec. Deel.") 

Exhibit I of Exhibit A 

l 



Declaration of Susan Chen dated on November 28, 2018 ("Clum No1•. Deel ... ) 

Exhibit B or Appendix B 

Some phone records with Goodfriend, defeating Defendants' assertion th.it there ore only 

"one single phont!" between Ms. Chen and Goodfriend (irrelevant phone numbers 

redacted); 

Exhibit C or Appendix A 

On November 26, 2018, Appellants were first made nwnrc of Goodfriend's im•olvemenl 

with lhe opposed parties; 

Exhibit D of Appendix A 

On November 27, 2018, Appdlants sent a fonnal notice to Goodfriend, demanding their 

immediate withdrawn( due lo the conflicts of interests: 

Exhibit E of Appendi:ii A 

On November 28, 2018, Goodfriend filed notitce of substitution, withdrawing Mr. Cnims 

{a partner) but suslitulins Ms. Victoria Ainsworth (an associate) 

2) Appendix B 

Appellant Nnixiang Lian's Affidavit of Prejudice d:itcd on November 28, 2018 

3) Appendix C 

Appellants' motion to disqualify Smith Goodfriend filed with trial court on November 

29,20JS 

III. STATEMENT OF THE FACTS 

The current case was dismissed on March 3, 20 J 7. Plaintiffs subsequently filed Notice of 

Appeals which was initially not accepted by Cout1 of Appeals due 10 the other pending claims 

under the some cnption. Ploin1iff.c; l.ilcr voluntarily dismissed all the rcmnining claims and filed a 

second appeal which is currcnlly pending before Court of Appeals. Prose Plainliffs had been 

looking for potential reprcscntntion for appeals and had been consulting with some 11t10mcys 

2 



ilnd/or lilw tinus. One of the law finns Plaintiffs consulted is Smith Goodfriend, P.S., n lawfinn 

of five lawyers (four p11rtners and one ossociote). 

As stated in Che11 Nov. Deel., Since early 20 I 8, Plaintiffs had multiple direct 

conversation with attorneys in Goodfriend for the purposed of seeking potenlial legal 

representation on appeals on the above captioned matter. Due to trust in nuomcys and belief in 

Attomey~Clicnl Privilege, Plninliffs had been candid in shoring detailed and confidcniial 

information of lhc case with Goodfriend. The discussion includes pros nnd cons of lhc case, 

expected goal for the appeal. etc. On November 26. 2018, without nny prior disclosure and 

witlloul seeking conscnl from the Appellants who hnd octually engaged heavily with Goodfriend 

through multiple consullution, Goodfriend flied Notice of Association on behalf of Respondents 

Darren Migitn, Jomes Mt:1z, nnd Inn Kodish for purposes of Appeal. 

On November 27, Ms. Chen sent nn email (ccing affeclcd parties/plaintiffs including Mr. 

Jason Anderson ond Mr. Nnixiang Lian} fonnally infonning Goodfriend of the conflicts of 

interests nnd rcqucsled them promplly withdraw from the case. Exhibit D of Appendix A. On 

November 28. Goodfriend responded on(v lo Ms. Chen, acknowlcdgins only some 

communication with Ms. Chen bul arguing that the communication ''are not privileged" and 

cannot create "expectation of confidentiality". Goodfriend agreed to withdraw Mr. Caims 

(partner) but substituted Ms. Victoria Ainsworth (nssocinle) of lite same firm. 

On November 29, 2018, Plaintiffs filed wilh the trial court a Motion to disqualify Smith 

Goodfriend from ;my participation in the case nt trial court due to the upcoming CR 60 motion 

before the trial court. Appendix C. 

Given the fact that substantial confidenlial infonnation had been disclosed through these 

consullntion, Appell:mts' interests will be significantly jeopardized ihllowing Goodfricnd's 

improper and unethical invoh•emcnt in the current lilignlion. Goodfiicnd lenmcd pros and cons 

of the case ns well as olher confidential infannntion provided directly by Appellants due to their 

3 



uncondilional trusl and confidence in lawyers' highest possible degree of ethical conducL 

Appendix B. 

IV. ARGUMENTS M1l LEGAL AUTHORITIES 

A. Lnwycrs nrc required b) law to .. mnintain the highest st::indurds or ethical conduct". 

At1omey,clicn1 reliltionship is crilicnl rn litigation. The attorney is required by lows to 

undertake the duties of n fiduciary to the: client, bound to act with u1mos1 fairness and good foith 

low.ird the client in nil mnllcrs. E.g., Perez v. Pappas, 98 Wn.2d 895, 840-41, 659 P.2d 475 

(1983) (attorney owes highest duty to the client); Ver.mslaw "· Staci Rives. LLP, 127 Wn, App. 

309,333, llJ P.3d 866 (2005){"highest duty"}; 111 re Beak/el', 6 Wn.2d 410,423, 107 P.2d !097 

(1940) ("one of the strongest fiduciary relationships known to the law"): Bow v, Graham, Cohcm 

& Wampold, 17 Wn. App. 567, 570, 564 P.2d 1175 ( 1977) ("'lhe punctilio of 11n honor the mos I 

sensitive"'); Dnd Jlan Nay"· Stale farm M111. Auto. Ins. Co., 142 Wn.2d 784; 798 n. 2, 16 P.3d 

574 (2001} (Talmadge, J., concurring) ("the law creates a special status for fiduciaries, imposing 

duties of loyalty, care, and full disclosure upon them"). This fiduciary relntionship between 

attorney and client is neither new, nor unique lo Washington. Sir Francis Bacon thus wrote: 

1[l]he greatest Trust, between Mun and Man, is the Trust of Giving Counsel!. For in other 
Confidences, Men commit the parts of life; their Lnnds, their Goods, their Children, their Credit, 
some particular Affaire; .But to such, ns they make lhcir Counsellors. they commit lhc whole: By 
how much the more, lhcy nre obligated lo nll Fnilh integrity.", 1 

Attor11ey-cli,mt prfrilegc s/allllr: 

A litigant has n statutory right to ntlorney-client privilege. RCW 5.60.060 (2)(a) provides the rule 

in Washington: 

An attorney or counselor shall not, wilhout the consent of his client, be examined os lo any 

communication made by the client to him, or his advice given lhcrcon in the course of 

professional employment. 

4 



As recognized by Washington Supreme Court in Pappas v. Ho/lowar, "the attorney-client 

privilege is statutory in nature". Supreme Court wrote, "The central purpose of the rule is to 

encourage free and open discussion between nn attorney nnd his client by assuring the client thnl 

his infonnation will not be disclosed to others either directly or indirectly". 114 Wn. 2d 198 787 

P. 2d 30 (1990). See, also, State v. Chervenell, 99 Wn.2d 309, 316, 662 P.2d 836 (1983). 

The purpose of the at1omey-clienl privilege "is to encourage free and open attorney-client 

communication by nssuring the client thnt his communications will be neither directly nor 

indirectly disclosed to others."' Heidebrink v. Moriwaki, I 04 Wn.2d 392, 404, 706 P.2d 

212 {1985) (quoting State v. Chel"ve11ell, 99 Wn.2d 309, 316, 662 P.2d 836 (1983)); sec also 

State e:r ,-el. Sowers v. O/wel/, 64 Wn.2d 828,394 P.2d 681, 16 A.L.R.3d 1021 (1964). The 

attorney-client privilege applies to communications and advice between nn nuomey nnd client 

and extends to documents which contnin n privileged communicntion. Kammerer"· Western 

Gear Corp., 27 Wn. App. 512, 517-18, 618 P.2d 1330 (1980), nff'd, 96 Wn.2d4l6, 635 P.2d 

708 (1981). 

This same privilege afforded the attorney is also extended to the client under the common law 

rule. State t•. Emmanuel. 42 Wn.2d 799,815,259 P.2d 845 (1953) (citing Slate v, Ingels, 4 

Wn.2d 676, I 04 P.2d 944, cert. denied, 311 U.S. 708 (1940)). 

A. Smith Goodfrfond, PS is not permitted by law to represent Defendants in this case 

1. Smith Goodfriend, PS owes :i duty to plnlntlffs of this case 

1 Wee11 v. Dow. 35 A.D.3d 58,822 N.Y.S.2d 2S7, 261 (2006), quoling. The Essays or Counsels, 
Civill and Momll 63 (Kicnnan ed. Oxford Univ. Press 1985), quoted in, A11e11so111 Creating 
Co11(licts o[/11terest: Litigalio11 as !11terference will, tire Allornei1-C/ie11t Relatio11sliip, 43 Am. 
Bus. L.J. 173,244 (2006). 

s 



In Goodfriend response email to Ms. Chen's request for withdrawal {see, Clsen Nov. Deel at 

12), it admitted only part of the communication with Mr. Cairns. Goodfriend claimed that Ms. 

Chen's communication with Goodfriend "arc not privileged'' nnd "cannot create an 

attorney/client relationship or cxpeclation of confidentiality", which is plainly wrong. Attorney

client privilege established between plaintiffs and Goodfriend when plaintiffs consulted with 

Goodfriend in their legal capacity and were seeking professional advice onJitigntion. As held in 

S1a1e v. Dorman. 30 Wn. App. 351,359,633 P. 2d 1340 (1981), Washington Coun of Appc:nls, 

Division One pointed out that the nllomey-clicnt privilege is established when there is a belief 

by the client that he is consulting a lawyer, either directly or through an agent, in his legal 

capacity and is seeking professional legal advice {emphasis added}. Division One specially cited 

the statements from E. Cf eary, McCormicJ. 011 Evidence § 88 (2d ed. 1972): 

"The prh ilcgc for communications of n client with his fawycr hinges upon the clhinl's belier 

rhnt he is consulting a lawyer in thnl capacity and his manifesled intention to seek professional 

legnl nd\'icc .... Payment or ngn!Cmt!nt to pay a fee, howe\'er, is not essential." (emphasis added) 

See, also, 38 Wn. App. 388, 685 P. 2d 1109, Heidebri11k "· Moriwaki. ("The essence of the 

attorney-client privilege is the i11tent of the client at the time the communication is made.") 

(emphasis added). /11 re: Eggers, 152 Wn. 2d 393. 410, 98 P. 3d 477 (2004), q11oti11g, /10/,11 ,·. 

Cody. 119 Wn. 2d 357. 36S, 365, 832 P. 2d 71 (199:!}. {The .. essence of the attomcyiclicnl 

relationship is whc1h.:r the nllomey's advice or assistance is sought and received on legnl 

matlers. ''). 

Plaintiffs nod Goodfriend had extensive communication, though did not sign a formal attorney

client agreement. However, this does not preclude Goodfiiend from owing n duty of care, or n 

fiduciary duty to the plaintiffs of the current case because the existence of an nttomcy-clicnt 

relationship "turns largely on the client's subiectlve heUef that it exists ... '(and] may be implied 

from the parties' conduct; it need not be memorialized. Id. 



From the above, it is clear that whether there is an attorney-client relationship, it depends on 

clients' belief (instead ofnttomey's belief). In the current case, Plaintiffs were seeking legal 

advice, and looking for legal representation, it is Plaintiffs' belief that there wns an attorney

client relationship identifying thcmsclcvcs as "former clients". Goodfriend thus is not allow to 

represent Defendants and "use infonnation relating to the representation to the disadvantage of 

the fonner client." RPCl.9 (c)(l). Further, communicalion between Goodfriend and plaintiffs nre 

subject to Attorney-Client Privilege because Plaintiffs were seeking legal advice, and Goodfriend 

were provided legal advice in lcgnl cnpocity. 

As discussed, Attorney-Client relationship was fonned between Ms. Chen and Goodfiiend 

where Ms. Chen identified herself ns its "fonner clicnt.''based on her belief. Even if Goodfriend 

refused to recognize Appellants as its "former clients", RPC 1.18 discusses possible formation a 

client-lawyer relationship about "n prospective client''. Therefore, even if the consuleation docs 

not ripen into an nttomey-clicnt relationship (as argued by Goodfriend in ics response email), 

Goodfiiend lawyers nevertheless are required to undertake a duty of confidentiality as 

"prospective client." Goodfriend is therefore precluded from employment by an adverse client to 

net against "a prospective client" under RPC 1.l 8 (b) nnd (c). Jt is clear that the critical and 

confidential infonnntion disclosed by Appellants and received by Goodfriend precludes 

Goodfriend and its attorneys from representing Respondents of the current case. RPC l. 7 (a)(2J. 

In view of foregoing, whether defining Appellants as "fonner client" or "prospective client", 

Goodfriend owes a duty to Appellants of the current case. Due to conflict of interests, 

Goodfriend is not pennitted by law to represent Respondents in the current case. 

2. Conflicts oflnterests Prohlhils Goodrriend From Representing Respondents 

RPC 1.7 provides that on attorney "shall not" represent a client if the attorney has a connict of 

interest, except that in some situations an attorney may represent 11 client if "each affected client 
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gives informed consent, confirmed in writing (following authorization from the other client to 

make ony required disclosures) {emphasis added). RPC 1.7 (b) (4). See, e.g. Vg/lev1501" A,•e, LLC 

,,. Stewart. 159 Wn. 2d 736, 747, 153 P. 3d 186 (2007) (low finn owes independent duties to 

both LLC and its managing member). 

Under the context ofattomeys' conflicts of interest under RPC 1. 7, the attorney's fiduciary 

duty is recognized os in Mallen&: Smith, Legal Malpractice, & 14.2, P. S88 (2007 ed): 

A breech of the duty of"undividcd loyalty" has been found in two basic situations. The first 
iswhen on attorney obtains a personal ndvnntnge, whether consisting of an acquisition from the 
client, a 

venture with lhc client, or uswpation of an interest in, or opportunity concerning, the subject 
matter of the retention. Second, the duty of undivided loyalty is imperiled when there arc 
circumstances that create adversity to the client's interest. These circumstances may consist of an 
eitisting1 personal adverse interest of the nttomcy, an interest of 11 prior or subsequent client, or 
conflicting interests of present or multiple clients. 

Erikr v. De1111er. 118 Wn. 2d 451,458-61, 824 P. 2d 1207 (1992). 

As stated, when an attorney considers whether to undertake representation, the attorneys (oot 

the clients, ns the lower court reasoned) ore required to detenninc whether potential conflicts of 

interest exist and, if so, whether those conflicts ore wnivable. RPC l .7 (b). If the conflicts arc not 

waivablc, then the ottomcys have no other choice but to refuse the representation. However, even 

for the waivable conflicts ofinlerests, the .. infonned consent" is required from "£!!g! affected 

client" and "confirmed lo writing". (emphasis added). RPC 1.7 clcnrly prohibits that attorney 

to undertnkc the representation if the representation "involve the assertion or a claim by one 

client against 11nother client" and "in the some litigation". Goodfriend has the burden to proof 

tllet Appellants consented to or waived the conflicts of interests, if they desire to continue their 

representation for the adverse party in the same litigation. Due to substantial confidential 
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informntion received, Goodfriend's representation would be ''signficantly hnnnful" to 

Appellants. RPC 1.18 (c). 

In its motion to continn representation, Goodfriend argued that Mr. Cairns' withdrawn! satisfies 

RPC 1.18 (d), this argument was without merit and merely based upon mistatement of truth. As 

stated in Chen Nov. Deel. and Chen Dec. Deel., Ms. Chen hnd talked with three lawyers at 

Goodfriend, Mr. Cairns being only one of the lawyers. 

As pointed out by Ms. Chen in her Dec. Deel., at 3, Ms. Chen stated, "Many oflhe stalement 

made in Goodfriend lawyers' declnmlions are not true." Contrary to Cairns' representation, Ms. 

Chen wrolc, "Mr. Cairns claimed that he never assured Ms. Chen that our conversation would be 

kept confidcntinl. If lhis is true, we would not have more than one conversation." Chell 

December Deel., at 3. After reviewing Mr. Cairns' Amended declaration, Ms. Chen questioned 

how Goodfriend's inconsistent statements cannot pass the foctfinder's reasonable lest. For 

cxemplc, while clniming "I do not recall any details of my phone conversation with Ms. Chen," 

Cairns Amended Deel., at 7, Cairns feels co11jide111 that "[Ms. Chen] did not shnre 'detoiled 

infonnation about the case'. Id, at 9. As staled in both its motion and Cairns Deel., Goodfriend 

insisted that there is only one pohone conversation with Ms. Chen, this was proven to be blatanly 

false at Ms. Chen's voluntary disclosure of port of phone records. Exhibit B of Appendix A. 

B. Goodfricnd's Violation of attorney-client privilege and confidcntlallty 

Upon undertnking the representation of Respondents in this case, Goodfriend violated 

Appellants' attorney-client privilege . .,A defendant's constitutional right to the assistance of 

counsel unquestionably includes the right to confer privately with his or her attorney." State v. 

Fuentes, 179 Wn. 2d 808, 818, 31 B P. 3d 257 (2014 ). Prejudice from violating the attorney-client 

relationship can arise from Goodfriend• s use of confidential infonnation pertaining to the 

litigation stralegy, giving the defcndilllts nn unfair advantage in litigation. See, also, State v. 
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Garzg, 99 Wn. App. 29), 301,994 P. 2d 868 (2000). In several uppellanl decisions, violation of 

a defendant's attorney-client confidentiality resulted in the dismissal of the criminal charges 

against him. E.g. State v. Co,y. 62 Wn. 2d 371, 374-75, 382 P. 2d 1019 (1963). 

The auomeys who ignore conflicts of interests also risks potentially serious disciplinary 

eJJtposure. E.1h,.ll! re: Discipline o[Holcomb, 162 Wn. 2d 563, 173 P. 3d 898 (2007) 

(suspension); and /11 re: Discipline o[Egger, 152 Wn. 2d 393. 409-13, 98 P. 3d 477 (2004) 

(suspension). 

As discussed above, Good friend's current involvement nnd represenlnlion violates Appellanls' 

nttomcy-clicnl privilege, and against the applicnble lows. Appclhmls' interests will be 

signficantly hanned since Goodfriend had learned the critic.nl infonnation of the cnsc provided 

by Appellants due to their unconditional trust in counsels, which included but not limited to 

Appellants' desired gonl for lhe case. Goodfriend is thus required to disqualify and withdraw 

from the current representation. 

The Attomey-Client Privilege slatue provides, "An auomcy or counsel shall not, without the 

consent or his or her client, be cxnmincd as to nnv co111mw1icaito11 mnde by the client lo him or 

her, or his or her advice given thereon in the course of professional employment'' (emphasis 

added). RCW 5.60.060 (2)(a); Hamgurf11er 11. City nf Sanflle, 151 Wn. 2d 439,452, 90 P. 3d 26 

(2004). The privilege npplies to nny infonnntion gc:ncrati:d by a request for lesal advice. See, 

e.g., Dietz"· Doe, 131 Wn. 2d 835, B46, 935 P. 2d 611 (1997). The Attomcy-Clicnl privilege can 

ordinarily be waived 011/i• by 1he client, to whom the privilege belongs. (emphasis nddcd). State 

c.uel. Sowers,,. O/wef/, 64 Wn. 2d 828,833,394 P. 2d 681 {1964). TI1cre is no evidence that 

Ms. Chen c,•cr consented 10 disclosing her email communication \\ith Goodfriend, but 

Goodfriend unilaterally published the privileged communication, which is a clc.ir violation. 

Appellnnls request this Court order s1mling lhis improper disclosure, and further grant relief this 

Court deems as jusl and proper. 
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V. CONCLUSION 

In view of foregoing, Goodftiend's violation of Rules of Professional Conduct is present. 

Plaintiffs are prejudiced by Goodfriend's representation for the direcUy opposed parties. Upon 

this motion, Plaintiffs respectfully request this Court enter an Order requiring Goodfriend 

withdraw from the current representation, prohibiting it (and nU its five lawyers) from 1my 

involvement in further litigation in trial court, and any other reliefs this Court deems just and 

equitable. 

Respectfully submitted DATED on this 1211' of December, 2018. 

ls1 Susan Chen 

Susan Chen 

Is l Nai:ciong Lian 

Naixiang Linn 

PO BOX 134, Redmond, WA 98073 
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COMES NOW Appellants respectfully move this Coun an Order disqualifying Smith 

Goodfriend, P.S. ("Goodfriend"} from representation from appeals pursuant to Attorney-Client 

Privilege and Washington Rules of Professional Conduct ("RPC''). 

A. Respondents railed to respond to Appellants• Motion to disqualify 

Respondents Darren Migitn, James Metz and Ian Kodish have failed to respond to Appellants' 

Motion to disqualify Goodfriend from representation from current appeals tiled on December 12, 

2018. Appellants' motion should therefore be granted. 

8. Trial court orders prohibiting Goodfricnd's nctivitics in the case at trial court 

At knowing Goodfriend's violation of Attorney-Client Privilege, Appellants asked 

Goodfriend to withdraw. Goodfriend did not do so. Appellants filed Motion to disqualify 

Goodfriend al trial court as well as this Court. Goodfriend subscqucnlly filed a motion to confinn 

representation at this court. Goodfriend did not respond to Appellants' Motion to disqualify at 

appeals filed on December 12. 

On December 12, trial court entered a finding that Appellants had shared confidential 

infommlion with Goodfriend, and based upon finding the trial coourt ordered prohibiting 

Goodfriend from participating in trial court activities pursuant to RPC I .9(a). Specifically, the 

trial court wriles, .. Based on that finding, this Court concludes that RPS l.9(a) bars Smith 

Goodfriend, P.S. from sharing any confidential information obtained from plaintiffs with any 

party or that party's counsel who have appeared at the trial court level in this action." Goodfriend 

did not dispute trial court's finding, nor did its decision. See, EXHIBIT A for a true and correct 

copy of trial court's order signed by Chief Civil Judge Honorable Ken Schubert on December 12, 

2018. 



C. Goodfricnd's fnilurc to rebut undisputed facts 

While Respondent physicians first filed their morion to confirm representation at this 

Court, Goodfriend's arguments were based upon the dishonest assertion that appellants only 

engaged in ·•one single phone call." See, both respondent physicians' motion to confirn1 

representation (and respondent physicians' later amended motion confim1 representation), and 

Goodfriend's declaration (and Goodfriend's later amended declaration). In their response, 

Appell an ls voluntarily provided part of phone records to directly defeat Goodfricnd's unfaithful 

assertion of "one single phone call". Goodfriend did not provide any innocent explamuion why 

they alleged and declared I hat there was only phone conversalion between Goodfriend and Ms. 

Chen, contrary to the undisputed facts. 

In their Objection to motion to confinn, Ms. Chen provided name of an attomcy witness. 

Ms. Lencll Nussbaum, Goodfriend did not dispute the authenticity of this witness, nor did it 

inquire about the time for the referral from Ms. Nussbaum. Instead, Mr. Goodfriend and Ms. 

Smith declarared that they did not talk with Ms. Chen on February 26 and 28 lo suppon their 

purp011cd conclusion that they never talked wilh Ms. Chen while in fact Ms. Chen did not state 

the conversation with these two Goodfriend lawyers happened on these two days. Therefore, 

Goodtiiend's arguments are without merits. 

Attorney-Client Privilege is fundamental in our legal system. Goodfricnd's violation (and 

continuous and intentional misconduct) is unacceptable. Having known that Appellants have 

shared confidential information with Goodfriend, Respondent Physicians continued to retain 

Goodfrined. This is outrageous. Respondent physicians ha\c failed to respond lo Appellants' 

Motion to disqualify filed on December 12. Appellants' Motion should be therefore granted. 
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I. RELIEF REQUESTED 

Appellants respectfully request this Court to clarify or reconsider Commissioner Masako 

Kanazawa 's Ruling dated on December 31, 2018 letter ruling on Appellants' Motion to 

disqualify Smith Goodfriend, P.S. {"Goodfriend") from representation in the following respects: 

( 1) clarify that the Stay applies to both parties (Appellants and Respondents); (2) clarify that 

during the remand, the deadline for filing the briefof appellants will also be stayed. This Court's 

ruling on staying 011/y respondents' brief is inconsistent with court rules and contrary to the 

meaningful and fair access to the court and justice which is the fundamental right provided in 

both U.S. and Washington Constitution. 

A substantial change in circumstance gives the court adequate cause to modify its prior order, 

and allows stay for both parties. Staying only one party and granting more time for one party to 

prepare and respond is not in the interest of fairness and justice. 

II. STATEMENTOFFACTS 

Appellant Ms. Chen filed motion to disqualify Goodfriend at both trial court and this court based 

upon the undisputed facts that she had engaged m11/tiple conversation with multiple lawyers at 

Goodfriend in their legal capacity. Respondent physicians subsequently filed motion to confirm 

representation at this court but failed respond lo Appellants' Motion to disqualify at this court. 

Jn its response to appellants• motion to disqualify at trial court (and its motion to confinn 

representation), Goodfriend asserted that there is only "one single phone and three emails" 

between Ms. Chen and Goodfriend. In their reply to plaintiffs' motion to disqualify at trial court 

(and appellants' motion to disqualify and appellants• objection to respondents• motion to 

confirm), Ms. Chen voluntarily provided part of her phone record lo show that there are indeed 

more tl,011 one plione co11versatio11 between Ms. Chen and Goodfriend. Ms. Chen also provided 

an attorney witness. So far, Goodfriend was unable lo provide an innocent explanation for its 

dishonest statement in its motion and declaration (and amended declaration). Goodfriend's 

dishonest statements raised additional questions about Goodfriend's credibility: Having been 

unfaithful in providing misstatement (directly contrary to undisputed facts) to 

this Court both in its motion (and amended motion) and declarations (and its 
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amended declaration), Goodfriend's credibility should be reasonably 

questioned. Plaintiffs' asserted facts should be treated as established. 

On December 12, pursuant to RPC 1.9 (a), trial court entered an order prohibiting Goodfriend 

from sharing confidential information obtained from Ms. Chen at trial court. 

On December 31, lhis court remanded the matter to the trial court to make factual findings on the 

disputed issues regarding the conflicts of interest. Based upon this remand, the Commissioner 

stays only the deadline for filing the brief of respondent but requires appellants to file their brief 

on January 14, 2019. 

On December 14, a Show Cause Hearing on Appellants' motion to vacate summary judgment 

was held in trial court. The chief civil judge Honorable Ken Schubert believed that the erroneous 

orders should be vacated but was misled by Respondents that the issues could only be fixed at 

Court of Appeals. In the interest of judicial economy, appellants filed a motion for 

reconsideration, which is currently pending before trial court. 

III. LEGAL AUTHORITIES AND ARGUMENT 

A. Two pending decisions require Stay brief at appeal 

I. Motion/or reco11sideratio11 of Motion to vacate the disputed summa,y 

judgments 

At the Show Cause Hearing held in trial court, Honorable Schubert states that the erroneous 

orders should be vacaled but was misled by the Respondents that the erroneous orders could only 

be fixed at appellate court. Appellants filed a motion for reconsideration, which is currently 

pending before trial court. Requiring Appellants to file brief prior to the decision on motion for 

reconsideration on disputed summary judgments is not in the interest of judicial economy. See, 

A/wood v. Harper, 94 Wn. App. 396, 400-01, 973 P. 2d 12 (1999) (Judicial economy favors 

correction of mistakes as early as possible, before costly and time--consuming appeals begin). 
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2. Decision on Motion to disqualify Defendants' Counsel at appeal 

Attorney-Client Privilege is critical in litigation. The attorney is required by laws to undertake 

the duties of a fiduciary to the client, bound to act with utmost fairness and good faith Coward the 

client in all matters. e.g., /11 re Beakley, 6 Wn. 2d 410,423, 107 P. 2d 1097 (1940) c•one of the 

stro,rgest fiduciary relationship know to the law"} ( emphasis added). As evidenced by phone 

records, Goodfriend's statements were contrary to the undisputed facts. Goodfriend's dishonesty 

raised additional questions about Goodfriend's credibility. For instance, did Goodfriend share 

confidential information obtained from appellants with Defendants? How much and to what 

extent had Goodfriend shared the confidential information about the case with Respondents? 

Appellants shared all these confidential information with Goodfriend based upon their 

unconditional trust in attorneys and Privilege. If these information was misused by Respondents, 

this Attorney-Client Privilege violation will substantially prejudiced the Appellants' ability lo 

prepare the brief. Trial court orders Goodfriend from sharing confidential information at trial 

court, Appellants' interests also need to be protected at this Court. 

Decisions on the above two pending motions will significantly affect the appeal, and interests of 

the parties, therefore, n slay is necessary. 

B. Commissioner's Ruling on staying only one party is not in the interest of 

Justice and Fairness 

As recognized by this Court, "The court has inherent power to stay its proceedings where the 

interest of justice so requires." (emphasis added). King"· Olympic Pipeline Company, 104 Wn. 

App. 388, 348, 16 P. 3d 45 (2000). 

When there is a dispute on the fundamental Attorney-Client Privilege, this Court has authority to 

stay the proceeding. However, this Stay should apply to both parties, instead of only one party 

because staying one party will lead to injustice and unfairness. It is not in the interest of justice to 

require Appellants to file their brief prior to the disputed conflicts of interests are resolved. It 

would, however, be an even more extreme miscarriage of justice to stny only respondents' brief. 
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The fundamental principle in our justice system is to provide a meaningful and fair access to the 

court and justice. Allowing only one party to stay is not a fair judicial decision, as stated in 

Washington Code of Judicial Conduct ("CJC") Rule 2.1 . 

C. Commissioner's Ruling is inconsistent with Rule of Appellate Procedure 

10. 2(b) 

This Court is required lo comply with timing requirements as stated in Rule of Appellate 

Procedure ("RAP"). Staying only one party' brief is not supported by RAP 10.2 which governs 

timing requirement for filing briefs. Specifically, RAP 10.2 (b) provides, 

.. (b) Briefof Respondent in Civil Case. The brief of a respondent in a civil case should be filed 

with the appellate court within 30 days after service of the brief of appellant or petitioner." 

Timing requirement for Appellants and Respondents is closely correlated per RAP 10.2 (b). 

Staying only Respondents' brief may provide Respondents a longer time to review, prepare and 

respond to Appellants' brief, which subsequently result in a violation of court rule and severe 

prejudice against Appellants. 

D. Extraordinary circumstance warrants a stay for Appellants' brief 

This Court's previous order requiring Appellants to submit brief on January 14, 2019 was a 

decision based upon appellants' motion fitedprior to knowing Defendants' violation of 

Attorney-Client privilege. Thus, the decision did not take into account the disputed conflicts of 

interests. Further, when this Court requires Appellants to submit their brief on January 14, it did 

not grant a stay for Respondents' brief A substantial change in circumstance gives the court 

adequate cause to modify its prior order, which includes but not limited to: ( 1) perceived, 

unresolved and ongoi,rg Attorney-Client Privilege: trial court's pending findings on Smith 

Goodfriend, P.S.' conflicts of interest; and Appellants' pending motion to disqualify Smith 

Goodfriend, P.S.; this court's grant of stay for Respondents' brief; and (2) trial court's pending 

decisions on Appellants' motion for reconsideration on postjudgment motion. 
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IV. CONCLUSION 

In view of forgoing. staying brief is in the interest of justice and judicial economy. However, 

this stay should apply to both parties. Staying one party is not supported by Ruic of Appellate 

Ruic and Appellants will be severely prejudiced if Staying deadlines only for Respondents. 

Appellants respectfully request this Court's clarification that the Stay applies to both parties; and 

both parties' brief stay pending trial court's findings and this court's decision on Appellants' 

Motion to disqualify. 

Respectfully submitted this 2nd day of January, 2019 

s 

Isl Susan Chen 

Susan Chen 
Pro se appellant 

/sl Naixiang Lia11 

Naixiang Lian 

PO BOX 134, 
Redmond, 
WA98073 
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I. RELIEF REQUESTED 

By submitting this Reply, Plaintiffs want to bring to the attention of this Court that the first 

and foremost issue is that Smith Goodfriend, P.S. ("Goodfriend") is barred by Rules of 

Professional Conduct ("RPC") 1.9 (a) (trial court' s findings1 in its December 12, 2018 Order) to 

represent Respondents as of January 11, 2019, when the 30-day period of filing the notice of 

appeal expired, the Order has become final/unappealable and in effect due to the res judicata and 

colJateral estoppel effects of the judgment on Goodfriend' conflicts of interests. Languages in 

RPC 1.9 (a) are clear that Goodfriend cannot represent Respondents whose interests are 

materially adverse to its former client, i.e., Appellants. Appellants thus respectfully request this 

Court strike Respondents' Response filed by Goodfriend lawyers, whose representation is barred 

by RPC 1.9 and Honorable Ken Schubert's December 12, 2018 Order (together with factual 

findings and conclusions oflaw). APPENDIX A, Judge Schubert's December 12, 2018 Order. 

Appellants did demonstrate good cause for stay their brief as the actual victims of Goodfriend 

lawyers' betrayal. Confidential information disclosed will significantly compromise Appellants' 

strategical arguments in brief because Respondents likely had Appellants' confi~ential 

information but not the same for Appellants. Commissioner improperly stay brief of 

Respondents whose ability will not be affected because Respondents have more than one firms 

representing them - so, even if Goodfriend is disqualified, Respondents are not prejudiced. If 110 

attorneys is a good cause to stay brief. this reasoning should also apply to prose Appella11ts. 

1Trial court's finding was also supported by RPC 1.18 that "prospective clients" refer to 
"unilateral communication" in RPC 1. 18, comment 2 but all communications between Ms. Chen 
and Goodfriend are mutual, two-sided. Part of phone record provided by Chen well proved more 
than one p/,011e lengthy conversation with Goodfriend thus no reasons to believe only a small 
portion of information had been disclosed. Trial court's proper finding that Ms. Chen is a 
former client under RPC 1.9 became final and unappealable as of January 11, 2019. 
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Appellants do not object to Respondents' stay but this stay should be for two parties pursuant to 

RAP 10.2. If this Court eventually determines that Appellants' understanding is incorrect, 

Commissioner was correct in staying only Respondents' brief, then Appellants request the 

specific instruction to submit the brief that Respondents will not take advantage oflonger time as 

set in RAP 10.2. 

Respondents' Response is full of misinformation, irrelevant allegations and unlawful relitigation 

on issues that had been adjudicated by Honorable Schubert and are barred by Res Judicata. 

Respondents largely failed to rebut Appellants' grounds for reconsideration to also stay 

Appellants' brief because of two pending issues. One is the motion for reconsideration on 

denying vacation on judgments - Judge Schubert repeated stated at the Show Cause hearing that 

he believed that the erroneous orders should be vacated, and he stated that /re believed that his 

three colleagues at Court of Appeals would agree with /rim. However, Judge Schubert was 

misled by Respondents that the errors could only be fixed at Appellate Court. This is not true in 

light of judicial economy, Appellants therefore moved for reconsideration on December 24, 

2018, which is pending before Judge Schubert. The decision will likely affect the appeal so a 

stay was reasonably requested. Respondents failed to rebut that stay brief pending 

reconsideration on the same dispute is improper. Respondents· opposition failed to show cause 

why decision on reconsideration will not affect the appeal. and/or cannot warrant stay 

Appellants' brief. Instead, they spent an inordinate time disputing.final findings in Judge 

Schubert's Order. This briefing is not an appropriate vehicle to dispute a judicial final decision. 

A change of circumstance requires a stay, but the stay shall not only for one party. The only Rule 

governing timing for filing brief is RAP l 0.2, which clearly provides that timing for 

Respondents' brief completely depends upon the timing for Appellants' brief: Respondents' brief 
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is due "30 days" after Appellants' brief. In other words, timing for Appellants and Respondents' 

briefs are indispensably and closely related. RAP I 0.22 does not provide an isolated 

consideration to stay for one party, even under examination of Appearance of Fairness Doctrine. 

II. FACTS 

On November 26, 2018, Appellants were first made aware that Smith Goodfriend, P.S. 

("Goodfriend")' unlawful participation and representation in the current case, in violation with 

Attorney-Client Privilege. Appellants promptly informed Goodfriend of the violation, and 

demanded two attorneys' immediate withdrawal. Goodfriend did not withdraw, but only 

substitute one associate with one partner. On November 29, 2018, 

On November 29, 2018, Appellants filed Motion to recuse Smith Goodfriend, P.S. 

("Goodfriend") in trial court. Bennett, and Goodfriend were informed of this motion. Two 

responses filed by Respondents' lawyers from both Bennett, Bigelow & Leedom, P.S. and Smith 

Goodfriend, P.S., respectively. 

On December 12, 2018, trial court entered an Order regarding Smith Goodfriend, P.S. 

("Goodfriend")' perceived conflicts of interest. Notably, the trial court found that RPC 1.9 (a) 

applies, which refer to "duty to former clients". There is no evidence in court record that 

Respondents ever dispute this Order and/or its findings and conclusions of law: No motion for 

reconsideration was filed with trial court within 10 days; no appeal was filed with this Court 

2 "When interpreting court rules, the court approaches the rules as though they had been drafted by the 

Legislature." State v. Greenwood, 120 Wn. 2d 585,592,845 P. 2d 971 (1993). 
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within 30 days. Therefore, the order (together with its findings) has become final and in effect as 

of January 11, 2019. Smith Goodfriend, P.S. is thus prohibited to represent Respondents by both 

Doctrine of Finality and RPC 1.9, any pleadings filed by Smith Goodfriend, P.S. is prohibited by 

laws, and subject to be stricken as non-compliance. 

On December 24, Appellants moved for reconsideration on denying vacate judgments which trial 

court stated at the hearing that they should be vacated but was misled by Respondents that the 

error could only be fixed at Appeal. See, APPENDIX B & C. 

On December 31, 2018, Commissioner entered a Ruling, instructing parties to seek trial court's 

entry of findings on conflicts of interests claims. Commissioner stayed only Respondents' brief 

during the remand, but stated that Appellants need to submit their brief on January 14, 2019 per 

this Court's previous ruling. On January 2, 2019, Appellants moved for Clarification/ 

Reconsideration, pointing out that this Stay should be to both parties, instead of only one party 

because only staying one party is inconsistent with timing requirements as set in RAP 10.2 (b) as 

well as Appearance of Fairness Doctrine. Appellants further contended that, this Court previous 

instruction requiring Appellants to submit their brief on January 14, 2019 did not take into 

account of Goodfriend' s conflict of interest such that this extraordinary circumstances warrants a 

stay (for two parties). At minimum, this Court's previous decision did not allow a stay for 

Respo11de11ts. Appellants further informed this Court that a pending reconsideration on disputed 

judgments before the trial court that might significantly affect the appeal that requires a Stay in 

the interest of judicial economy. 

On January 2, 2019, Appellants filed motion to request trial court's entry of findings on conflicts 

of interest per Court of Appeals' directive. APPENDIX D. Respondents filed response centering 

on disputes on trial court's December 12, 2018 decision, asking trial court deny Appellants• 
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request for entry of findings, and confinn their representation. APPENDIX E. Appellants replied, 

pointing out that trial court cannot deny entry of findings because this is the Appellate Court's 

instruction, and trial court cannot confinn Respondents' representation due to this request far 

exceeds scope of Appellate Court's directive remand. APPENDIX F. 

III. ARGUMENTS 

A. Smith Goodfriend, P.S. is barred to represent Respondents as of January 11, 2019 

by RPC 1.9, any filings thereafter should be stricken 

Trial Court's December 12, 2018 Order, together with its finding that Ms. Chen was 

Goodfriend's fonner client became final on January 11, 2019. As a general rule, "A party is 

entitled to claim the benefits of res judicata with respect to detenninations made while he or she 

was a party." Lejeune v. Clallam County, 64 Wn. App. 257,823 P. 2d 1144 (1992). Therefore, 

Appellants have rights to assert res judicata for the issues on conflicts of interest. 

Once the trial court's December 12, 2018 decision was final that Ms. Chen was Goodfriend's 

fonner client, Appellants had standings to assert that it bars Goodfriend's further participation 

and representation for the Respondents in the current action due to the res judicata and collateral 

estoppel effects of the judgments on Goodfriend lawyers' perceived conflicts of interests. 

On December 31, 2018, Commissioner Kanazawa properly remanded to the trial court to enter 

factual findings on Appellants' conflicts of interest claim when the trial court's findings were 

still within the 30-days period of filing the appeal. But now, due to the finality of Honorable 

Schubert's December 12, 2018 Order and findings as of January 11, 2019, and the available 

findings disputable on December 31 are now final. Commissioner Kanazawa's ruling thus shall 

be modify to "confinn trial court's findings" because "Res judicata ensures the finality of 

s 



decisions." Pederson v. Potter, 103 Wn. App. 62, 67, 11 P. 3d 833 (2000). Res Judicata, also 

known as Claim preclusion is "first, and most important" and "is the integrity of the legal 

system." e.g,. Pederson v. Potter, 103 Wn. App. 62 (2000). 

B. Respondents' improper dispute on a final decision are barred by Res judicata 

Instead of addressing the central issue in Appellants' motion requiring stay briefs, Respondents 

cited no authorities to rebut that staying briefing pending decision on reconsideration which 

might affect appeal. Instead, Respondents spent an inordinate amount of time arguing that Ms. 

Chen is Goodfriend's prospective clients, instead of former client. Response, P. 7-10. This was 

Respondents' third attempts to make the same and futile arguments. When Appellants filed 

motion to disqualify Goodfriend at trial court, Respondents were given notice, they actively 

contested to motion and the matter had been adjudicated. Had they lost the motion, they would 

have been treated as parties -they were required to appeal with 30 days, RAP 5.2, and upon not 

choosing to appeal, they would have been bound by the rules of res judicata. e.g., Pederson v. 

Potter, 103 Wn. App. 62, 67, 11 P. 3d 833 (2000) ("Res judicata ensures the finality of 

decisions"). "Res judicata, or claim preclusion, prohibits the relitigation of claims and issues 

that were litigated, or could have been litigated, in a prior action." Id ( emphasis added). 

If Respondents disagreed with trial court's decision and its findings, they could of course 

dispute, either through motion for reconsideration or appeal. But Respondents did neither of 

these two proper methods permitted by laws. Instead, they repeatedly made the same arguments 

in their most recent Response to Appella11ts 'Motion to request trial court's entry of findings per 

Court of Appeals ' Directive, asking trial court to confirm their representation, far exceeding the 
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scope of Commissioner's ruling that only instructed parties to seek entry of findings. 

Commissioner did not instruct parties to dispute trial court's prior findings, nor to seek confirm 

representation. Here, Respondents once again improperly disputed trial court's decision in a 

response pleading before this Court, which is not the right vehicle. This Court should strike this 

response as irrelevant, improper, non-compliant, prohibited. 

C. RAP 10.2 is the 011/v applicable court rule governing the ~ming for filing briefs 

In their Response, Respondents argued that under RAP 18.8 (a) the court may "enlarge or 

shorten the time [for Appellants' Opening Briet]". This is false. RAP 18.8 (a) is "subject to the 

restrictions in section (b) and (c)" while RAP 18.8 (b) permits the court to modify the time in 

Notice of Appeal, Notice for discretionary review, a motion for discretionary review, a petition 

for review, or motion for reconsideration, and RAP 18.8 (c) applies only to RAP 12.7. Neither 

RAP 18.8 (b) or ( c) applied here. Indeed, Respondents cited 110 authorities to support that the 

court can stay only brief for Respondents. 

RAP 10.2 is the only court rule governing brief timing in Court of Appeals. Specifically, RAP 

10.2 (b) provides, 

'"(b) Brief of Respondents in civil cases. The brief of a respondent in a civil case should be 

filed with the appellate court within 30 days after service of the brief of appellant or 

petitioner." ( emphasis added) 

When interpreting court rules, the court approaches the rule as though they had been drafted by 

the Legislature." State v. Greenwood, 120 Wn. 2d 585,592,845 P. 2d 971 (1993). The languages 
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in RAP 10.2 are clear that the timing brief cannot never be isolated. Staying only one party is 

based upon untenable grounds, inconsistent with RAP 10.2 and in violation of Appearance of 

Fairness Doctrine. 

D. Appellants' brief should be stayed provided the extraordinary hardship caused by 

Goodfriend's Attorney-Client Privilege Violation 

Respondents argued that Commissioner properly refused to stay Appellants' brief because 

"resolution of Respondent physicians' appellate representation has no bearing on the issues to be 

raised in appellants' opening brief." This is not true. As pointed out in Ms. Chen's November 

Declaration, she had provided "detailed information", "details of the case", "pros and cons of the 

case", "one confidential document", "goal and expectation for the litigation" through" a few 

lengthy conversation"(APPENDIX G). Apparently, Appellants' ability will be significantly 

affected by Goodfriend's representation given the fact that Appellants are the actual victim for 

this attorney-client Privilege violation. Respondents' interests are not affected since Goodfriend 

is currently representing them. 

Respondents further suggested that, "the determination of Respondent physicians' appellate 

counsel clearly affects their ability to file their responsive brief." See, Response, P. 7. This 

argument is without merits. If lacking counsel forms a good cause to file brief, then this 

reasoning also applies to Appellants who are prose. Nevertheless, even if Goodfriend lawyers 

are disqualified, Respondents are still represented by lawyers from Bennett, Bigelow & Leedom, 

P.S .. who can prepare the brief for them: the only difference will be having only one law firm, 

instead of two firms. Respondents are not prejudiced, therefore no good cause to stay their brief. 

8 



IV. CONCLUSION 

As stated, due to the finality of trial court's December 12, 2018 Order, the pleadings filed by 

Smith Goodfriend was inappropriate. Appellants respectfully request that this Court strike their 

Response, and grant a stay for Appellants to serve the end of fairness and justice, and in the 

interest of judicial economy pending decision on reconsideration motion for the same disputed 

issues. 

If this Court decides that Appellants' understanding is incorrect and requires that Appellants 

need to submit their brief immediately, Appellants will abide by the directive, but respectfully 

request that this Court provide a detailed instruction that Appellants' brief will not disclose to 

Respondents at an earlier time, so that only 30 days are permitted for their response, consistent 

with RAP 10.2 and under Appearance of Fairness Doctrine. 

Respectfully submitted DATED on this 171h of January, 2019. 

Isl Susan Chen 

Susan Chen 

Isl Naixiang Lian 

N aixiang Lian 

PO BOX 134, Redmond, WA 98073 
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COMES NOW Appellants request the Court to consider their request for an ex parte Order to 

submit opening brief in connection with their pending Motion to modify Commissioner Masako 

Kanazawa's 12/31/2018 Ruling before this Court, as further expressed below: 

On November 29, 2018, Appellants filed motion to disqualify Smith Goodfriend, P.S. at trial 

court due to their pending CR 60 motion at trial court, alleging Ms. Chen had shared substantial 

confidential information with Smith Goodfriend, P.S .. Respondents responded, arguing that the 

trial court cannot rule on their representation because they are appealing attorneys. Appellants 

replied, pointing out that trial court could make findings, and also could regulate their activities 

within trial court. On December 12, trial court Judge Ken Schubert ruled on the motion, making 

findings and applying RPC 1.9 (a) to the matter of conflicts of interests about Smith Goodfriend. 

On December 3, 2018, Respondents filed motion to confirm representation at Appellate Court. 

Appellants responded. On December 17, Respondents replied, claiming that Smith Goodfriend 

"shall abide by [12/12/2018] Order." Respondents' Reply, at P. 8. 

On December 12, Appellants filed motion to disqualify Smith Goodfriend, P.S. at appellate 

Court, alleging conflicts of interests barring Smith Goodfriend, P.S. from representing 

Respondents in the same matter in which their interests are materially adverse to the interests of 

Appellants. Respondents did not respond to the motion. On December 27, Appellants replied, 

asking this Court to grant their motion due to Respondents' failure to respond, and the perceived 

conflicts of interests. 

On December 31, 2018, Commissioner Masako Kanazawa entered a ruling, directing parties to 

seek trial court's entry of findings on Smith Goodfriend's conflicts of interests1, and stayed only 

Respondents' brieP. 

1 Commissioner's ruling was acceptable on 12/31 /2018 because on that day, Judge Schubert's 12/ 12/2018 
Order was still appealable; Commissioner's ruling was subsequently subject to modification because as of 
1/11/2019, Judge Schubert's Order became final under Doctrine of Res Judicata after 30 days' appealing 
period. 

2. Commissioner's Ruling was actual a modification of this Court's 12/ 14/2018 Order because the 
12/14/2018 Order did not allow staying Respondents' brief. 
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On January 2, 2019, Appellants moved for clarification seeking stay for both parties pursuant to 

RAP 10.2 (b ), the only court rule governing timing for filing briefs. RAP 10.2 pem1its 

Respondents "30 days" to respond to Appellants' brief. Appellants argued that Respondents will 

not be prejudiced if staying Appellants' brief because Respondents always have "30 days" under 

RAP I 0.2; but if only staying Respondents' brief Appellants may be prejudiced because 

Respondents may obtain more than "30 days" to review, and prepare their Response. Appellants' 

another ground to stay brief was because their Motion for Reconsideration on the same disputed 

issues on appeal was before the trial court - Judge Schubert said that these erroneous orders 

should be vacated and articulated at the Show Cause Hearing that he believed that his three 

colleagues at Court of Appeals would agree with him, and get this fixed. 

In Response, Respondents were unable to rebut Appellants' argument that RAP l0.2 is the only 

court rule governing timing for brief. Instead, they made improper and irrelevant arguments, and 

misinterpreted court rule. 

In their Reply, Appellants pointed out that Respondents had two law firms appearing on their 

behalf so even if disqualifying Smith Goodfriend will not affect their ability to file a Response. 

Further, without attorneys is not a reason to stay brief because Appellants were prose. 

Appellants further informed this Court that Judge Schubert's Order (together with his findings on 

December 12, 2018) has become final as of January 11, 2019, so Commissioner Kanazawa' 

Ruling was subject to modified as "confirm findings" (instead of seek findings) because the 

disputed conflicts of interests had been adjudicated under Effects of Res Judicata and collateral 

Estoppel. Appellants also explicitly request this Court to provide an instruction for Appellants to 

submit brief (if this Court requires Appellants' immediate submission) so that "Appellants' brief 

will not disclose to Respondents at an earlier time, so that only 30 days are permitted for their 

response, consistent with RAP 10.2 and under Appearance of Fairness Doctrine." 

On January 17, Judge Julie Spector signed an order, confirming Smith Goodfriend's 

Representation, far exceeding her legal authority (as trial court judge, she cannot confirm the 

representation at appeal), and applied RPC 1.18, contrary to a prior final judicial decision dated 

on December 12, 2018. Finality of judgment is a central value in the legal system as provided in 

U.S. Constitution since 1792, no matter should be re-litigated and re-adjudicated. This Court 
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should not consider Judge Spector's Order, which was inconsistent with Judge Schubert's prior 

order dated on December 12,2018. 

If this Court modifies Commissioner's Ruling to stay Appellants' brief as argued above, this 

issue is moot, and this Court need not reach this request for ex part order to file brief. But if not, 

then on this motion, Appellants present to this Court that while motion to modify is pending 

before this court, Appellants are willing to abide by this Court's order and ready to submit their 

brief, the only relief sought is an ex parte order to file their brief so that their brief will not be 

disclosed to Respondents in less than 30 days, pursuant to RAP 10.2. Appellants can send their 

brief to the clerk and/or case manager, instead of filing on line upon the grant on the motion. This 

request is to show Appellants' sincerity, but not concession. 

Respondents' irrelevant arguments on Judge Schubert's findings of application of RPC 1.9 

were judicially estopped by all their prior statements that they "shall abide by that Order." Reply 

at P.8. The languages in Judge Spector's order was barred by Res Judicata because it 

contradicted with Judge Schubert's previous findings. Respondents could have appealed. They 

did not. This Court should affirm Judge Schubert's findings on 12/ 12/2018, and accordingly 

modify Commissioner's Ruling to "confirm findings" on 12/12/2018. 

Respectfully submitted DATED on this 2151 of January, 2019. 

Isl Susan Chen 

Susan Chen 

Isl Naixiang Lian 

Naixiang Lian 

PO BOX 134, Redmond, WA 98073 
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I. INTRODUCTION 

This is an extraordinary story. In 2013, without consulting with J.L.'s main treating physicians or, 

reviewing his medical history, three defendant physicians jumped to the conclusion that J.L. was 

abused by his mother, Ms. Chen who was subsequently arrested and criminally charged. J.L. and 

his brother, L.L. were removed out of home. Fortunately, both dependency proceedings and 

criminal prosecution were dropped when the State learned that the reports provided by the 

defendant physicians were directlv contrary to the patient's medical record. Unfortunately, these 

rightful dismissals came for too late, after more than a year of the family having been tom apart 

and everyone in the family having suffered tremendous harm. This harm would not happened if 

the Defendant physicians had adequately investigated J.L. 's medical history, including the 

information in the files of their own institution, instead of providing a false diagnosis that was 

contrary to the medical facts and records. 

The subsequent proceedings are also unusual. In 2016, Plaintiffs filed a pro se civil action against 

Defendant physicians seeking damages. Without answering the complaint, Defendants quickly and 

unilaterally moved for a procedurally barred CR 12 (c) judgment motion based upon 20 pages' 

highly misleading and false infom1ation to the Coutt. Plaintiffs were served the documents only 

one week before the hearing and were denied a continuance for discovery. Even though Defendants 

did not meet the initial burden of showing that there were no genuine issue of material facts. trial 

court granted their summary judgment; even while Defendant put another doctor's treatment 

record (rather his own) before the court, judgment was entered in his favor; even when ii was 

pointed out to the court that the children were not appointed a guardian ad litem, the trial court 

entered summary judgment against them without making a good cause detem1ination. For these 

and more, this Court should reverse the summmy judgment. 

To make matters worse, when Plaintiffs moved for clarification as to whether the dismissal was 

with or without prejudice, the trial court refused to clarify, leaving the issues unresolved and the 

judgments ambiguous. This Court should declare the orders to be "without prejudice" pursuant to 

CR 41 (a) (4). especially to minors whose statute of limitations will not expire for more than a 

decade. At minimum, the Court should make clear that these orders do not prohibit eight year old 

1 



J.L. who had lost all meaningful communication due to Defendants' misdiagnosis, from pursuing 

a case against Defendant doctors in the future, within the applicable statute of limitations. 

Plaintiffs later obtained J.L. 's 600 pages' full medical records from Defendants' institution in a 

separate federal civil rights (#2: 16-cv-01877-JLR), involving claims against the police and the 

department of social and health department, involving their actions following the Defendants' 

misdiagnoses. In that case, the federal court found sufficient merit to Plaintiffs' claims that counsel 

were assigned; assigned counsel (Dorsey & Whitney) were able to obtain the discovery that 

Plaintiffs were not able to obtain in this case. These records establish that Def cndant physicians 

had full access to J.L. 's medical history at the time of their misdiagnoses. The records also establish 

that Defendant physicians were not acting in good faith and did not meet the standard care in their 

diagnosis when they did not consult with J.L. 's main treating physicians before jumping to the 

conclusion that J.L. was being abused. Plaintiffs moved to vacate judgments based upon 'newly 

discovered " evidence and procedural irregularities. Chief Judge Ken Schubert ( original judge had 

retired) agreed that the erroneous orders should be vacated but was persuaded by Respondents that 

the errors could only be fixed by Court of Appeals. Judge Schubert articulated that he believed 

that his three colleagues at Court of Appeals will agree with him, and get this fixed. Plaintiffs 

timely moved for reconsideration, currently pending before the trial comt. 

Washington courts have 86 Ch·il Rules. This case involves a stunning number of procedural 

violation/irregularities that significantly affect public confidence in the judicial system. This Court 

should reverse. 
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II. ASSIGNMENT OF ERRORS AND ISSUES ON APPEAL 

A. Assignments of Errors 

I. The trial court (Judge Hollis Hill) erred in denying Appellants' very first request for a 

continuance to conduct discovery, when discovery cutoff was more than 6 months 

away. CP 121. 

2. The trial court (Judge Hill) erred in ignoring Plaintiffs' factual allegations that the 

Defendant physicians fell below the standard care for .. refusing to contact Plaintiff, 

J.L. 's parents, and Plaintiff, J.L. 's main treating physicians, and reviewing his full 

medical records". CP 3, 11, 18; and further failing to consider Plaintiffs' factual 

allegations that this was a false CPS referral, and that the dependency action was 

dismissed with the conclusion that "a full review of the records does indicate 

(contrary to the SCAN team report at Children's) that the mother did not refuse to 

admit [J.L.] to the hospital against medical advice on l0/20/13." CP 47, 56. 

The trial court further erred in granting summary judgement when Defendants did not 

meet their initial burden of showing that there is no genuine issue of material fact that 

warrants a judgment ( CP 62-124; 125-258); when the record before the court showed 

that Plaintiffs did properly serve one defendant, SCH within 90 days ( CP. 64; 381; 

392; 33-40); and when the court was fully infonned that the minors' claims are tolled 

under Scl,roeder v. Weigl,al/, 179 Wn. 2d 566 (2014) ( CP 391-392) and they were 

not appointed guardian ad litem. ( CP 368-369). 

3. The trial court (Judge Hill) erred in granting Defendants' CR 12 judgment motion 

which was procedurally barred by CR 12 (c) since it was brought before closure of 

the pleadings, and Defendants l!fil!£!. answered Plaintiffs' complaints. CP. 62-68; 125-
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147; 131. Also, CR 8 (d) (failure to deny Plaintiffs' factual allegations should be 

treated as "admitted''). 

4. The trial court (Judge Hill) erred in dismissing the minors' claims when there was no 

evidence that the minors had been properly before the trial court because: 

(i) They were never appointed guardian ad litem to represent their best interests 

even after being called to its attention. CP. 294-296; 368-369. 

(ii) They were never personally served. e.g., CP 69; 148; 155; 249; 252; 255; 258; 

272;290;321;348;354. 

5. The trial court (Judge Hill) erred in entering an ambiguous judgment (language is 

silent as to whether it is with or without prejudice) in the following respects: 

(i) If the dismissal was based upon insufficient service upon three Defendants, 

this was an "oversight" because Plaintiffs did properly serve one Defendant 

within 90 days. CP. 64; 381; 392. Plaintiffs' statute of limitation was tolled to 

all unserved respondents due to proper service upon one defendant. 

(ii) If the dismissal was due to Plaintiffs' failure to produce an expert affidavit but 

the deadline for disclosing primary witnesses was more than 3 months away; 

and discovery cutoff is six months away. CP 121. In P11t111a11 v. Wenatcl,ee 

Valley Med. Ctro,. P.S., 166 Wn. 2d 974, 983, 216 P.3d 374 (2009), Supreme 

Court held that requiring medical malpractice plaintiffs to provide expert 

affidavit prior to discovery violates Plaintiff right to access to the court. 

(iii) If the dismissal was due to two unsigned complaints, CR 11 does not permit a 

dismissal with prejudice, but only allows striking pleadings after providing 

"reasonable time to cure the defect"; 
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(iv) If the dismissal was on the merits, the court was required to enter written 

findings and conclusions of law, as required by CR 41 (b)(3) and CR 52 

(a)(l). No written findings were ever entered. CP 291-293; 

(v) If the dismissal was on jurisdictional or procedural grounds, the court should 

clarify that it was a dismissal without prejudice since the minors' statute of 

limitation will not expire for more than a decade; and adult plaintiffs' statute 

was tolled due to proper service upon on defendant within 90 days. CP 64; 

391-392. 

6. The trial court (Judge Hill) erred in denying Plaintiffs' timely motion for 

reconsideration, which raised multiple issues in dispute. For example, Plaintiffs 

notified the court of the absence of guardian ad litem for the minors. CP 294-296. 

Instead of addressing these issues and appointing a guardian ad litem for the minors, 

Judge Hill entered judgments against the minors without a finding of good cause for 

her failure to appoint a guardian ad !item. CP 457-458. 

7. The trial court (Judge Hill) erred in failing to disqualify herself from presiding over 

the case because she presided over Plaintiffs' dependency matter in 2013, and had 

reviewed testimonies from multiple witnesses and had made multiple important 

decisions. 

B. Statement of Issues 

1. Sta11dard ofS1m,111aryJ11dgme11t. (AOE No. 1, 2 &3) 

a. Are Plaintijfs obligated to produce facts to show the presence of an issue of 

material fact when Defendants had not met their initial burden of ''showing the 

absence of an issue of material fact?" (AOE No. 2) 

s 



CR 56. e.g., Yo1111g v. Key Pl,arm., /11c., 112 Wn. 2d 216,225, 770 P. 2d 182 

(1989). 

b. Did the Court err in granting summa,y judgment when the records show that 

there were genuine issues of material fact? (AOE No. 2) 

c. Did the Court err in denying a continuance for Plaintiffs to conduct discove,y and 

obtain expert affidavit in opposition to summa1y judgment under CR 56 (I), when 

Defendants suffered 110 prejudice since discove,y cutoff was six months away, 

deadline for dispositive motion was seven months away? (AOE No. 1) 

d. Did the Court err in granting summary judgment when Defendants/ailed to deny 

allegations in responsive pleading required by CR 8(d)? (AOE No. 2) 

e. Did the Court err in granting summary judgment on a procedurally barred CR 12 

(c) judgment motion? (AOE No. 3) 

f Did the Court err in granting summaJJ' judgment in Defe11da11ts when the 

a/legations were admitted (under CR 8 failure to deny is treated as "admitted 'J? 

(AOE. No. 2&3) 

2. Due Process Rigl,ts, Guardian ad Litem Statute & RCW 4.08.050 (AOE No. 4&6) 

a. Were the minors parties to the action when they were not appointed (and 

represented) by guardian ad /item? (AOE No. 4 &6) 

Procedural due process requires "no individual should be bound by a judgment 

affecting his or her interests where he [she] has not been made a party to the action." 

This right is fundamental that parties whose interests are at stake must have an 

opportunity to be heard "at a meaningful time and a meaningful manner." Olympic 
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Forest Prods., /11c. v. Cha11ssee Corp., 82 Wn. 2d 418,422,511 P. 2d 1002 (1973) 

(quoting Armstro11g v. Ma11zo, 380 U.S. 545, 552, 14 L. Ed. 2d 62, 85 S. Ct. 1187 

(1965). To make minors party of the action, appointment of guardian ad litem is 

"mandatory". Mezere v. Flory, 26_ Wash. 2d_274, 278, 173_P.2d_776 (1946), citing 

Ball v. Clothier, 34 Wash. 299, 75 P. 1099 (1904); In Newell 11• Ayers, the court held 

that," the rule is that a minor must be represented by a guardian ad litem, or the 

judgment against him may be voidable at his option" (emphasis added). Newell v. 

Ayer:~, 23 Wn. App. 767, 772 (1979). Failure to join the child as an indispensable 

party represented by a guardian ad Jitem divests the court of jurisdiction and renders 

all judgments made by the court void. McDa11iels v. Carlso11, I 08 Wn.2d 299, 312, 

738 P.2d 254 (1987). 

b. Were the minors properly before the Court where there was 110 evidence that 

minors were ever personally served? (AOE No. 4) 

Procedural due process requires notice and an opportunity to be heard. To be bound 

to a judgment, a person is entitled to notice. e.g., State v. Douty, 92 Wn. 2d 930 603 

P. 2d 3 73 ( 1979) ("it should be noted that the child, though named in the action, was 

never served. Consequently, he is not before the court.") 

3. CR 41 (a)(4), CR 41 (b)(3), CR 52 (a) (1) & CR 52 (d) (AOE No. 5) 

a. Should the order be correctly inte,preted as "without prejudice" under CR 41 

(a)(4) when no language of "with prejudice" was included in the order? 
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CR 41 (a) (4) ("Unless otherwise stated in the order of dismissal, the dismissal is 

without prejudice ... " ) 

b. Should the Order be correctly interpreted as "without prejudice" under CR 41 

(a)(4) when no ent1J1 of findings to support a dismissal 011 merits required by CR 41 

(b)(3) and CR 52 (a)(/)? 

CR 41 (b )(3) ("If the court renders judgment on the merits against the plaintiff, the 

court shall make findings as provided in rule 51 (a)".) CR 52 (a)(l) (written findings 

are required for all disputed facts.). CR 52 (d) ('a judgment entered in a case tried to 

the court where findings are required, without findings of fact having been made, is 

subject to a motion to vacate ... "), also, Little v. King, 160 Wn. 2d 696 (2007). 

c. Does CR I 1 permit the Court to dismiss with prejudice or only strike the unsigned 

pleadings after having provided "reasonable time" to cure the defect? See, e.g., 

Biomed Co,11111., I11c. v. State Dep't of Hea/tl, Bd. Of P/1ar111acy, 146 Wn. App. 929, 

193 P. 3d 1093 (2008). 

4. Stat11te of Limitatio11 (AOE No. 5) 

a. Could the Court dismiss the minors' claim with prejudice? Sc/rroeder v. Weig/rail 

et al 179 Wn. 2d 566, 316 P.3d 482 (2014). 

b. Could the Court dismiss adult Plaintiffs' claims with prejudice if they properly 

served one defendant within 90 days? See, RCW 4.16.170 (tolling of statute). also, 

Sidis v. Brodie/Dolm11a1111, /11c., 117 Wn. 2d 325,327,815 P. 2d 781 (1991). 

5. Code of Judicial Co11d11ct R11/e 2.11 (A)(6)(d) (AOE No. 7) 
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a. Should Judge Hill have disqualified herself from the case under Code of Judicial 

Conduct ("CJC'') Rule 2.11 (A)(6)(d) since she "previously presided as a judge over 

the matter in another court. " 

III. STATEMENT OF THE CASE 

A. J.L. is a minor with a complicated medical history. He was diagnosed with autism in 
2012 and had a well-documented medical history of digestive distress before being 
wrongfully removed in October 2013 

J.L.'s complicated medical history preceded October 20, 2013., when the Defendant physicians 

alleged that he was not autistic but was instead being abused by his mother - J.L. was diagnosed 

as autistic by the Lakeside Autism Center in September 2012, more than a year before this claim. 

CP 52, CP 220. He also had extensive gastrointestinal ("GI") and digestive problems, which are 

often associated with autism. His history of GI problems was well documented at Seattle Children's 

Hospital (SCH) well before his unlawful CPS removal on October 24, 2013. CP 220. He received 

care for autism and digestive issues from multiple providers. including Dr. John Green and Dr. 

Gbedawo, who specialize in these issues. With a variety of early interventions, including ABA 

(applied behavior and analysis), speech and occupational therapy. J.L. made significant progress 

- he was responsive and generally cheerful, he could communicate, and he could figure out how 

to solve problems. CP 194, 406. His GI problems were addressed by Dr. Green through an SCD 

diet, which is recognized in research by Dr. David Suskind, a pediatric gastroenterologist at SCI-1.1 

1 SCD is a dietary regime used to limit a certain type of carbohydrate to treat GI problems. In his 2013 publication in 
the Journal of Pediatric Gastroenterology and Nutrition, Dr. Suskind ( doctor of Seattle Children's Hospital) and his 
colleagues wrote, "all symptoms were notably resolved at a routine clinic visit three months after initialing the diet 
[SCD]". In a 2018 publication, the authors concluded, "SCD therapy in IBD [inflammatory bowel disease] is 
associated with clinical and laboratory improvements as well concomitant changes in the fecal microbiome." 
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On October 20, 2013, JL appeared to be sick, and his parents sought medical care at SCH. CP 72-

77. J.L. was released within hours by the ER doctor who dete1mined that "He does not have 

hypertensive emergency at this time and does not meet the eminent risk criteria for medical hold. 

We will discharge him to his parents with close follow-up with primary care provider [PCP]." CP 

76. On October 23, 20 I 3, J.L. first followed up with Dr. Gbedawo, his PCP, who found that "[J.L.] 

is medically stable, only needs to follow up with her in IO days''. CP 193. That afternoon, J .L's 

parents took him to Dr. Halamay at Pediatric Associates, as advised by SCH. Dr. Halamay had 

seen Jason only three times for urgent care and was not familiar with his conditions. 

When Ms. Chen complained about Dr. Halamay's rudeness, Dr. Halamay filed a CPS referral, 

alleging (falsely) that J.L. had " life threatening" kidney failure such that he needed to be urgently 

removed. She omitted that J.L. had just been released from SCH ER and that this was a routine 

follow up. CP 193, 215, 234. That night, a CPS social worker, Davis was assigned to remove the 

child from the family. Davis described J.L as "sleep peacefully and soundly." CP 193,234. The 

parents agreed to take J.L. to SCH. where it was quickly determined that Halamay's allegation of 

"kidney failure" was baseless since his creatinine (the measure of kidney function) was normal. 

This was consistent with the detenninations of the SCH ER doctor and Dr. Gbedawo. 

B. The dependency court found Defendant Migita 's below standard care to be 
"outrageous" and Assistant Attorney General David LaRaus concluded that 
Defendant Metz's report was "contrary" to the medical record 

ln the CPS removal action, the SCH physician defendants/respondents, operating in conjunction 

with the SCH SCAN (suspected child abuse and neglect) team, disregarded J.L.'s lab results, 

previous diagnoses and treatment plans. Instead, they alleged that J .L. was not autistic, that he did 

not have Gl problems (though they prescribed GI medications), and that his conditions were caused 
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by abuse and/neglect by this mother. CP 406. Respondent Darren Migita, the attending physician 

(CP 3-4), refused to consult with J.L.'s parents, treating physicians or therapists, and 

misrepresented the laboratory reports and other findings. Respondent Metz provided a SCAN 

report (CP 78-83) that the Assistant Attorney General later detennined was contrary to the medical 

records. CP 224. Respondent Kodish submitted a mental health evaluation based upon "largely 

unknown history" alleging that J.L. had reactive attachment disorder and that autism was low on 

the differential. CP 84-88. These misdiagnoses resulted in the removal of both children, almost a 

one year foster home stay for J.L. and the arrest of his mother, Ms. Chen. Id. 

In foster care, J.L. was denied his prescribed therapy, and his autistic behaviors and GI problems 

worsened. Over almost one year, his health, behavior and skill declined precipitously, to the point 

where he lost virtually all skills, and no foster homes would keep him due to biting, screaming and 

similar behaviors. His treating doctors and therapists objected vigorously to the diagnoses of the 

physician respondents in statements to the social workers, investigators, and courts. CP 234-235. 

J.L. has not been able to regain the skills that he lost and at age 8 is still in diapers, cannot speak, 

and screams uncontrollably. sometimes for hours, at any actual or possible separation from his 

parents. The parents have sought treatment at Harvard and other medical facilities, at no avail. J.L. 

had none of these characteristics before the misdiagnoses of the respondent physicians and his stay 

in eight different foster homes, with little therapy and minimal contact with his parents and brother. 

CP 406-407; CP 44-.61; 405-412. 

The dependency com1 judge found it "outrageous" that the SCH doctors never tried to talk with 

J.L. 's treating physicians or parents, and ordered respondent Migita to talk with Dr. Green. CP 

235-236, 194. In September 20 I 4, the dependency and criminal matters were dismissed on the 

merits, with the Assistant Attorney General noting that contrary to prior claims, "a full review of 

11 



the records docs indicate (contrary to the SCAN team report at Children's) that the mother did not 

refuse to admit [J.L.] to the hospital against medical advice on 10/20/1 3." CP 56. 

C. The trial court granted Defendants' CR 12(b)(2) motion (converted as CR 56 
motion), inconsistent with this Court's decisions in State v. LG Elecs., Gale v. C&K 
Remodel, J11c., Biomed Comm, J11c v. Dep't of Healtl,. Bd. of Pharmacy. etc 

In October 2016, the parents filed a prose lawsuit in King County Superior County alleging that 

the defendant physicians misdiagnosed J.L. and that their misrepresentations, below-standard care 

and false information led lo the adverse out-of-home placement decision for J, causing severe and 

permanent damage to J.L. and his family. CP 1-8; CP 9-15; CP 16-23. Defendants did not answer 

the complaint. On February 2, 2017, defendant physicians filed a CR 12 judgment motion2 on 

grounds that appellants did not properly serve them (there is no allegation that they did not receive 

the complaints, just that they were served by certified mail, and later through the sheriff at their 

workplace rather than their homes). CP 33-40; 205-210. Defendants Metz and Kodish also claimed 

that the complaints against them should be dismissed because they were unsigncd3• All defendant 

physicians claimed that these technical defects could not be corrected, that they had immunity for 

their CPS involvement, and that Plaintiffs had provided no expert affidavit to support their claims 

and should not be permitted a continuance to obtain an attorney and/or expert affidavits. SCH 

joined in these claims but admitted that SCH was properly served within 90 days of filing.4 CP 64, 

381, 392. Defendants claimed immunity under RCW 26.44.060 with short (under 90 word) 

2 Pursuant to CR 12 (c), a CR 12 judgment motion can only be brought after "after the pleadings are closed .. . " 
3 Unsigned pleadings do warrant a dismissal. In an unpublished opinion, Gale v. C&K Remodel, Inc. (2015), this 
Court held that "the trial court must provide a party that files an unsigned pleading a reaso11able time within which 
to cure the signature deficiency before striking the pleading pursuant to CR 11" ( emphasis added). See also Biomed 
Comm, /11c. v. Dep't of Heath. Bd. of Plrarmacy, 146 Wn. App. 929,938, 193 P. 3d 1093 (2008). 
4 Statute oflimitation was tolled in this case. See, Sidis v. Brodie/Do/1r111a111,, Inc., 117 Wn. 2d 325,327, 815 P. 2d 
781 ( 1991) (When service of process is achieved against one properly named defendant within 90 days, the statute 
of limitations is tolled as to all unserved defendants). See also RCW 4.16. 170. 
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affidavits that did not address the specific allegations in the complaint, arguing that under Wltaley 

v. State, 90 Wn. App. 658, 956 P. 2d 1100 ( 1998), these were sufficient to establish good faith and 

to give immunity. CPl45-146; 67-68. 

Plaintiffs filed a response requesting a continuance on multiple grounds, including the need to 

conduct discovery, the need for a guardian ad litem to represent their children, and the need lo 

obtain an attomey. CP 259-265. All Defendants objected to a continuance, citing Turner. CP 266, 

288-289; T11mer v. Ko/tier, 54 Wn. App. 688,693, 775 P. 2d 474 (1989). 

At the March 3, 2017 hearing, the Defendant physicians raised an additional issue about "absence 

of guardian ad litem." Plaintiffs indicated that if provided a continuance, they would be able to 

serve defendants at their homes; conduct discovery; and obtain an expert affidavit. Ms. Chen's 

fo1mer criminal defense attorney, Ms. Cat1er, appeared as a witness and advocated on the merits 

on behalf of access to justice. However, the judge mticulated that, "No, I don't ... need to hear 

the merits of her case." CP 389. The coutt denied a continuance and entered a dismissal order 

against all appellants, with no language as to whether it is an order "with prejudiceu or "without 

prejudice". CP 291-293. 

Plaintiffs moved for clarification/reconsideration, requesting the court clarify that the order against 

the children was "without prejudice." CP 294-296. Defendant physicians argued that the absence 

of "with prejudice'' language in the order is a red henfog by citing non-Washington authorities 

instead of CR 41, which provides that "Unless otherwise stated in the order of dismissal, the 

dismissal is without prejudice." Defendants further contended that the case was dismissed on the 

merits because the appellants did not provide an expert affidavit, the physicians were immune, 

and the dismissal was therefore with prejudice. CP 312-320; CP 336-347. 
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Plaintiffs' reply provided direct evidence from witnesses but the reply was struck at SC H's request. 

CP 444. The Plaintiffs appealed but the appeal was not accepted because there were other pending 

defendants and an "absence" of the findings required by CR 54 (b). App. A (this Court's letter 

directive dated on June 14, 2017). Plaintiffs later voluntarily dismissed the remaining defendants 

and filed this appeal. 

D. Plaintiffs moved to vacate judgments based upon "newly discovered" 600 pages' 
medical record. Trial court judge articulated at the hearing that the erroneous orders 
should be vacated but was misled that the errors could only be fixed at appeal. Motion 
for Reconsideration is currently pending at trial court. 

Sometime in 2018, prose Plaintiffs were able to obtain J.L. 's 600 pages' full medical records at 

SCH (their previous request was denied by SCH, evidenced by Attorney witness. Ms .. Heather 

Kirkwood), tluough a separate federal civil action. Plaintiffs filed a CR 60 motion to vacate based 

upon this "newly discovered" evidence which proved that multiple disputed genuine issues were 

present. By then the original presiding judge Hill had retired, and the Chief Civil Judge Ken 

Schubert heard the motion. He agreed that the erroneous judgments should be vacated but was 

persuaded by Defendants that the errors could only be fixed on appeal. Notably, Judge Schubert 

explicitly articulated that he believed that his three colleagues at the court of appeals would agree 

with him and get this fixed. Plaintiffs moved for reconsideration on the grounds that the trial court 

does have discretionary equitable authority in deciding a CR 60 motion on the merits and in the 

interests of judicial economy. That motion is cunently pending before the trial court. 

Ill. ARGUMENT 

A. Standard of review 

J. Judge Hill's Marci, 3 Order slrould be reviewed 011 a CR 12 (b) motion 1111der tl,e De 

Novo sta11dard 
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On February 2, 2017, Defendants filed a CR 12 (b) (2) motion for judgment (converted to 

summary judgment when introducing evidence beyond the motion). CP 131. 

Defendants/Respondents alleged the trial court lacked personal jurisdiction over them due to 

insufficient service. The introduction of evidence beyond the pleadings may cause a CR 12 (b) 

motion to be converted into a CR 56 motion but a different evaluation standard applied under 

such circumstances. In a published opinion in State,,. LG Electronics, Inc., (Nos. 70298-0-1 & 

70299-8-1), this Court held, 

"our case law does not prohibit the introduction of evidence in support of a motion brought 

pursuant to CR 12 (b)(2). However, when this occurs prior to full discovery, neither CR 12 (b) 

itself, nor controlling case law, provides that the motion be analyzed as if it were brought 

pursuant to CR 56. Instead, our case law sets out the particular requirements for evaluation of 

such a CR 12 (b) (2) motion". 

Thus, even when the trial court has considered matters outside the pleadings, "[f]or purpose 

of determining jurisdiction, this court treats the allegations in the complaint as established." State 

v. LG Elecs. Inc., 185 Wn. App. 394,406,341 P.3d 346 (2015) (alteration in original) (quoting 

Freestone Capital Partners LP v. MKA Real Estate Opport1111ity Fund I, LLC, 155 Wn. App. 

643,654,230 P.3d 625 (2010)), affd, 186 Wn. 2d 169,375 P.3d 1035 (2016). For matters 

outside the pleadings, this court draws reasonable inferences in the light most favorable to the 

nonmoving party. State v. AU Optronics Corp., 180 Wn. App. 903,912,328 P.3d 919 (2014). 

2. Standard of re11iew 011 a gra11t 011 summary judgment is reviewed de 11ovo 

An appellate court reviewing a summary judgment engages in the same inquiry as the trial 

court, viewing the facts and all reasonable inferences in the light most favorable to the 

nonmoving party and applying the standard of CR 56 (c). CR 56(c); Micl,ak •'· Tra11s11atio11 

Title /11s. Co., 148 Wn.2d 788, 794-95, 64 P.3d 22 (2003); Ellis v. City of Seattle, 142 Wn. 2d 
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450,458, 13 P.3d 1065 (2000) (quoting Trimble v. Wash. State Univ., 140 Wn. 2d 88, 92-93, 

993, P.2d 259 (2000)). Wilson v. Stei11bach, 98 Wn. 2d 434,437,656 P.2d 1030 (1982). 

3. Sta11dard of review 011 Motion for reco11sideratio11 is reviewed for ab11se of discretion 

A trial court's ruling on a motion for reconsideration is reviewed for abuse of discretion. 

Li11dgre11 v. Li11dgre11, 59 Wn. App. 588 (1990) (No. 24101-0-1). A trial court abuses its 

discretion when it exercises its discretion on untenable grounds or for untenable 

reasons. C/ruo11g Va11 Pham v. Seattle City Light, 159 Wn.2d 527,538, 151 P.3d 976 (2007). 

4. Failure to comply wit/, mandate ofG11ardia11 ad /item should be reviewed 1111der Clearly 

Erro11eo11s Standard 

Appointment of guardian ad litem is mandatory. Wash. Rev. Code & 4.08.050 (2002) (minor 

as a plaintiff/defendant in Superior court). Failure to comply with mandate of statute and 

Washington precedents constitutes a clear legal error. Newell v. Ayers, 23 Wn. App. 767, 772 

( 1979) ("appointment of a guardian ad litem is mandatory . . . the rule is that a minor mm;t be 

represented by a guardian ad Jitem, or the judgment against him may be voidable at his 

option.'') (emphasis added). /11 Re: the Dependency of: A.G. (Nos. 41553-1-1 & 41554-9-1) 

( 1998), this Court "imposed sanctions because both Department of Social and Health Services 

(DSHS) and the trial court failed to comply with the mandate of the guardian ad litem statute." 

B. This Court should grant a new trial because the trial court abused its discretion in 

failing to grant a continuance to allow Plaintiffs to conduct discovery 

I. The trial co11rt deprived Plailltiffs of their rig/it to a/111/ record a11d a11 impartial trib,mal 

After unilaterally scheduling the March 3 hearing without asking the appellants' availability 

and without timely serving Plaintiffs, Defendants objected to Plaintiffs' request for a 
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continuance to conduct discovery under CR 56 (C) by citing Turner v. Kohler, 54 Wn. App. 

688, 693, 775 P. 2d 4 74 (I 989) (CP 269; 289; 378), Defendants claimed that Turner does not 

allow Plaintiffs to continue to conduct discovery and that "a denial of a CR 56(f} continuance 

is proper if any one of the T11rner factors are present." CP 269. This is not true. In Turner, 

Plaintiffs argued that the trial court abused its discretion because it did not order a 

continuance. This Court affirmed the trial court's decision because Turner's lawyer's affidavit 

did not mention CR 56 (f) or explicitly requested a continuance. Further, Turner had been 

granted two continuance prior to dismissal. 

But here, Plaintiffs explicitly articulated a continuance under CR 56 (f) both in their affidavits 

and at the hearing. CP 261-265, 391. Unlike Turner, this is the very first request for 

continuance made by pro se Plaintiffs and it was made six months before the discovery cutoff. 

The T11mer court especially noted that "leniency" and exception be afforded to parties 

appearing prose. Unlike in T11mer, in the current case, Plaintiffs were appearing prose. 

Hai11es v. Kemer, 404 U.S. 519 (1972). 

Whether the trial court may grant a continuance for the Plaintiffs, the primary consideration is 

justice. Coggle v. Snow, 56 Wn. App. 499,508, 784 P. 2d 554 (1990); Butler v. Joy, 116 Wn. 

App. 291, 199, 65 P.3d 671 (2003); Keck v. Colli11s, 181 Wn. App. 67, 87-88, 325 P.3d 306 

(2014). The Court's decision was based on untenable grounds. 

2. Tlte trial court er,·ed i11 failing to grant tlte first request for co11tilma11ce siltce there was 

110 prejudice to Defe11da11ts 

Justice is served by accepting a filing or granting a continuance in the absence of prejudice to 

the opposing party. See, Butler, 116 Wn. App. At 299-30; Coggle, 56 Wn. App. At 508. 
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Here, justice required continuing the summary judgment hearing to allow Plaintiffs an 

opportunity to obtain discovery, and to be represented by counsel. In this case, prose Plaintiffs 

were hobbled by Defendants' untimely and defective service and, lacked the time and 

attention needed to ensure an adequate response to Respondents' summary judgment, which 

was brought prior to discovery. With the identification of main witnesses two and a half month 

away, discovery cutoff still six months away and the trial date almost eight months away, 

Respondents would have suffered no prejudice if the trial court continued the summary 

judgment hearing so the attorney Mr. Keith Douglass can appear and assist with the litigation, 

including obtaining affidavits from experts, including J.L. 's main treating physicians, who had 

made their positions clear in the underlying proceedings. Failure to consider the primary 

consideration -the interest of justice and the lack of prejudice to the Defendant physicians - is 

itself an abuse of discretion of discretion. State v. Siso11va11k, 175 Wn. 607, 623, 290 P. 3d 

942 (20 I 2) ( abuse of discretion occurs when trial court applies the wrong legal standard). 

In sum, Judge Hill's denial of a continuance for pro se litigants to conduct discovery was for 

untenable reasons, and on untenable grounds. 

C. The trial court failed to clarify that the orders were without prejudice, leaving 

ambiguity unresolved. 

J. The lack of factual ji11dil1gs co11jirms that tit is was 11ot a dismissal 011 merits 

Judge Hill entered judgments against all Plaintiffs but the language of the order was silent as to 

whether the dismissal was with or without prejudice. CP 291-293. Plaintiffs moved for 

reconsideration, seeking clarification that the dismissal was without prejudice, especially to the 

children since there was no guardian ad litem to represent their best interests, and their statutes of 
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limitation had not expired. CP 294-296. Judge Hill refused to provide a clarification, leaving the 

issues unresolved and causing ambiguity. CP 446-447. 

Defendants argued that the dismissal should be with prejudice because it was on the merits. This 

argument is contrary to the evidence. At the hearing, Judge Hill explicitly articulated, "No, I 

don't...need to hear the merits of her case." CP 389; RP 34. Even if Defendants' assertion is 

accepted (which was denied), entry of written factual findings is required by CR 41 (b)(3) ("If 

the court renders a judgment on the merits against the plaintiff, the court shall make findings as 

provided in the rule 52 (a)"). CR 52 (a) (1) (written findings are required for all disputed facts.). 

see also, CR 52 (a)(4); State v. Ki11gma11, 77 Wn. 2d 551,463 P.2d 638 (1970). Absence of 

findings undermines the conclusions oflaw. Sandler v. United States Dev. Co., 44 Wn. App. 98, 

721 P. 2d 532 (1986); State v. Poirier, 34 Wn. App. 893,664 P.2d 7 (1983). Also, absence of a 

finding will be taken as a negative finding on the issue. Smith v. King, 106 Wn. 2d 443,451, 722 

P.2d 796 (1986); Golberg v. Sa11glier 96 Wn. 2d 874,880,639 P.2d 1347, 647 P.2d 489 (1982); 

Pilling v. Easter11 & Pac. Ellters. Tr11st, 41 Wn. App. 158, 165, 702 P.2d 1232, review denied, 

104 Wn. 2d 1014 (1985). It is the prevailing party's duty to procure formal written findings 

supporting its position. Prevailing parties must fulfill that duty or abide the consequences of their 

failure to do so. People Natio11a/ Bank v. Bimey's Enters, 54 Wn. App. 668 (1989). 

CR 52 (d) ("a judgment entered in a case tried to the court where findings are required, without 

findings of fact having been made, is subject to a motion to vacate ... ") (emphasis added). In 

Little 11• Ki11g, the Supreme Court held in that lack of findings was an "irregularity in obtaining a 

judgment," thus can be vacated under CR 60 (b)(I ). I 60 Wn. 2d 696 (2007). Specifically, the 

Supreme Court stated that, 
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"the trial court could have reasonably concluded that the lack of findings and conclusions was an 

"irregularity in obtaining a judgment" for purpose of CR 60 (b )( 1 }. "An irregularity is defined to 

be the want of adherence to some prescribed rule or mode of proceeding; and it consists either in 

omitting to do something that is necessary for the due and orderly conducting of a suit, or doing 

it in an unseasonable time or improper manner." 

In Che111statio11 of Seattle, LLC v. Do11ahoe, (No. 77030-6-1) (unpublished), this Court held that, 

.. the lack of adequate findings of fact requires that we reverse and remand." This Court pointed 

out that, "To facilitate appellate review, a trial court must enter findings of fact and conclusions 

of law and set forth its reasons ... " 

Where there are no findings as required under CR 52 (d), the record is "void," tantamount to "an 

invitation to read the evidence, consider it de novo, and second guess the trial court." State v. 

Ki11g111a11, 77 Wn. 2d 551,552,463 P.2d 638 (1970) (declining the invitation). The lack of 

findings and conclusions is an "irregularity in obtaining a judgment" for purposes of CR 60 

(b )( 1 ). "An irregularity is defined to be the want of adherence to some prescribed rule or mode of 

proceeding; and it consists either in omitting to do something that is necessary for the due and 

orderly conducting of a suit, or doing it in an unreasonable time or improper manner." Port of 

Port Angeles v. CMC Real Estate Corp., 114 Wn. 2d 670,674, 790 P.2d 145 (1990) (internal 

quotation omitted) (quoting In re El/em, 23 Wn. 2d 219,222, 160 P.2d 639 (1945); see also, 

Madera v. J.R. Simplot Co., 104 Wn. App. 93, 15 P. 3d 649 {2001) (describing irregularities 

under CR 60 (b){l) as concerning departures from prescribed rules or regulations); Philip A. 

Traut111a11, Vacatio11 and Correction of J11dg111e11ts in Washi11gto11, 35 Wash. L.Rev. 505,509 

( 1960) (noting that defects in the judgment itself may constitute an irregularity). 
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A review of overwhelming case laws requires entry of factual findings and conclusions of laws. 

Here, the trial court failed to enter any written findings and conclusions of law on its orders, 

confinning that this was not a dismissal on merits. This Court should at minimum clarify that the 

trial court never adjudicated on the merits of the case. 

2. CR 11 only permits striking 1msigned pleadings, not a dismissal with prej11dice 

Defendants argue that the dismissal must be with prejudice because Plaintiffs' two unsigned 

complaints "are void and are ofno legal effect because they were not signed." CP 139. CR 11 

pennits the court to strike unsigned pleading but never suggests that the pleading automatically 

becomes "void" or can be dismiss with prejudice. Further, even if the complaints can be stricken, 

the court must provide the party a reasonable time to cure the defect. e.g., Biomed Comm., /11c., 

v. State Dep't of Health Bd. Of Pharmacy, 146 Wn. App. 929, 193 P. 3d 1093 (2008) 

("dismissal of the petition with prejudice [due to unsigned pleadings] was incorrect. The court 

should have allowed a reasonable time for curing the defect.") (emphasis added). In Biomed, 

Division One repeated "reasonable" ten times to stress that the condition must be met prior to 

striking the pleading. Judge Hill did not give Plaintiffs a reasonable time (actually no opportunity 

at all) to cure the defect per CR 1 1. CR 11 only permits striking pleadings, but does not allow a 

dismissal with prejudice. 

Defendants also suggested that "Plaintiffs' complaints against Dr. Kodish and Dr. Metz are 

unsigned, and this Court lack jurisdiction over them and no amendment could remedy the 

defects." Id. This assertion was inconsistent with Washington precedents. e.g., Griffith v. City of 

Bellevue, 130 Wash.2d 189,194,922 P.2d 83 (1996); Biomed Comm., Inc. vState Dep't of 

Heath Bd. Of Pharmacy, 146 Wn. App. 929, 193 P.3d 1093 (2008). In Biomed, this Court held 

that," Under Griffith, a missing signature was not a jurisdictional defect. Nor is it here. Thus, it 
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is subject to cure within a reasonable period of time." In light of Washington controlling 

precedents, this Court should reverse and make clear that this was not grouds for dismissal. 

D. Judge Hill erred in granting Defendants' motion for summary judgment 

(actually a CR 12 (b) motion) 

1. Defe11da11ts bore the illitial b11rde11 of s/10wi11g the absence of a11 issue of material fact 

Plaintiffs dispute Judge Hill's pre-discovery and pretrial summary dismissal of their claims for 

medical malpractice and alleged bad-faith CPS referral. The statutes relating to CPS reporting 

are RCW 26.44.060 (I) (good faith reporting) and RCW 26.44.060 (4) (bad faith reporting). The 

elements of medical malpractice are set forth in RCW 7.70.040: 

( 1) The health care provider failed to exercise that degree of care, skill, and learning expected of 
a reasonably prudent health care provider at that time in the profession or class to which he 
belongs, in the state of Washington, acting in the same or similar circumstances; (2) Such failure 
was a proximate cause of the injury complained of. 

This court has interpreted these elements as particularized expressions of the four traditional 

elements of negligence: duty, breach, proximate cause, and damage or injury. Harbeso11 v. 

Parke-Davis, /11c., 98 Wn.2d 460,468,656 P.2d 483(1983); see also Harris v. Groth, 99 Wn.2d 

438, 444-45, 663 P.2d 113 (1983) (reasonably prudent practitioner is measure for standard of 

care). At trial, plaintiffs have the burden of showing each necessary element. But when 

Defendants move for summary judgment before trial. They "bear the initial burden of showing 

the absence of an issue of material fact" requiring trial by uncontroverted facts. CR 56; Yo1111g v. 

Key Phar,11., /11c., 112 Wn.2d 216, 225, 770 P .2d 182 (1989), review denied, 118 Wn.2d 

1023 ( 1992); Hartley v. State, 103 Wn. 2d 768, 774, 698 P. 2d 77 ( 1985). Hash v. Childre11 's 

Orthopedic Hosp., 49 Wn. App. 130, 741 P. 2d 584 (1987); LaP/a11te v. State, 85 Wn.2d 154, 
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158, 531 P.2d 299 (1975); Rossiter v. Moore, 59 Wn. 2d 722, 370 P. 2d 250 (1962); 6 J. Moore, 

Federal Practice 56. 07, 56. 15 [3] (2d ed. 1948). Only if they meet this burden is the 

nonmoving party obligated to produce facts sufficient to show the presence of an issue of 

material fact. Yo1111g, 112 Wn.2d at 225. If the moving party fails to sustain this burden, it is 

unnecessary for the nonmoving party to submit affidavits or other materials. Graves v. P.J. 

Taggares Co., 94 Wn.2d 298,616 P.2d 1223 (1980); Jacohse11 v. State, 89 Wn.2d 104,108,569 

P.2d 1152 (1977). If the moving party does not sustain that burden, summary judgment 

should not be entered, irrespective of whether the nonmoving party has submitted 

affidavits or other materials. Presto11 v. D1111ca11, 55 Wn. 2d 678 (1960); see also, Trautman, 

Motio11s for Summary judgmellt: their use a11d effect i11 Washi11gton, 45 Wash. L. Rev. 1, 15 

( 1970). The court must consider all facts submitted and all reasonable inferences from the facts 

in the light most favorable to the nonmoving party. Wilso11, at 437. Trimble, 140 Wn. 2d at 93. 

The motion should be denied if reasonable persons could reach differing conclusions. Ha11se11 v. 

Frie11d, 59 Wn. App. 236,240, 797 P.2d 521 (1990), review granted, I 16 Wn.2d 1007 (1991); 

Balise v. U11denvood, 62 Wn. 2d 195, 199,381 P.2d 966 (1963). 

Accordingly, the first issue here is whether Defendants bore their initial burden of showing 

the absence of a material issue of fact with respect to meeting requirements of proper care, and 

good faith - or whether it was evident as a matter of law, such that reasonable minds could not 

differ, that Plaintiffs did not have any basis for their claims. If Defendant physicians did not 

show clearly that they met the standard of care, and their CPS involvement was in "good faith" 

to satisfy RCW 26.44.060 (1) instead of"bad faith reporting" under RCW 26.44.060 (4), the 

presence of material facts must be decided by a trier of fact. 
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2. Si11ce Defe11da11ts failed to meet their i11itial b11rde11 of showi11g that there are 110 issues of 

material fact, dismissal was improper 

In their complaint, Plaintiffs alleged that Defendant physicians improperly participated in 

CPS actions and proceedings by delivering false information to CPS (also police and the court). 

CP 3-4; fell below the standard of care "by refusing to contact Plaintiff, J.L. 's parents, and 

plaintiff, J.L.'s mai11 treating physicians, and reviewing his full medical records." CP 3, 11, 18. 

Trial Court also showed its awareness5 that CPS referral made by an urgent care physician, Dr. 

Halamay falsely alleged that J.L. suffered from "kidney failure", "life-threatening" and "parents 

not following medical instruction sending [J.L.] to ER on Oct 20, 2013" (CP 215) and that both 

dependency and criminal cases were dismissed6 with a specific finding that "the mother did not 

refuse to admit [J.L.] to hospital against medical advice on 10/20/13." CP 224. 

Then, the trial court was required to make the inquiry, Had Defe11da11ts met their i11itial b11rde11 

of showi11g that there were 110 issues of material fact req11iri11g trial? That is to say, Defendants 

need to show that 1) they had met the standard of care and consulted with J.L. 's main treating 

physicians; 2) the information they delivered to CPS was true and consistent with the medical 

records; 3) they did not misdiagnose J.L.and that J.L. did not suffer from their negligence and 

physicians did not even attempt to do any of this: they failed to provide any evidence to show 

5 In its Order on granting Defendants' summary judgment, CP 292, the trial court indicated that it had had 
considered the "attached exhibits" of "Declaration of Bruce Megard, Jr.'' Plaintiffs' complaint against 
DSHS was exhibit 8 ofMegard Deel., CP 212-229. Complaint against City of Redmond was exhibit 9. CP 
231-248. 

'Dismissal on Dependency means that this was a false CPS referral since "a reasonable person" would have 
agreed that CPS would not have returned J.L. home ifit the report of abuse was correct and Ms. Chen was 
found to be a child-abuser. The dismissal of the criminal charges further support Ms. Chen's innocence. 
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life-threatening kidney failure, etc. In their summary judgment, however, the Defendant their 

diagnoses were correct or within the standard of care. In light of the dismissal in the dependency 

action and its conclusion that Defendant physicians delivered false information, Defendant 

physicians needed to address why they provided false infonnation to CPS and the court, whether 

they verified this infonnation before their reports, etc. We could not find any answers to these 

questions in Defendants' summary judgment. Instead, Defendants claimed immunity in less than 

90 words' affidavits without any factual evidence to support their "good-faith" assertion; CP 

247-248; 250-25 I; 253-254. Defendants' motion did not show that Defendants did not 

misdiagnose J.L .. or J.L. did suffer from kidney failure, life-threatening; et al. Defendants' 

summary judgment did not resolve the disputed issues. They failed to provide any evidence to 

show whether or not J.L. suffered from kidney failure, life threatening at his removal. In light of 

the dismissal on Dependency action and its conclusion that Defendant physicians delivered false 

information, why did Defendants provide such information to CPS, did they ever verify this 

information before writing the report, et al. 

We could not find any answers to all these questions in Defendants' summary judgment. 

Defendants merely claimed immunity in less than 90 words' affidavit without any factual 

evidence to support their "good-faith" assertion. CP 247-248; 250-251; 253-254. The limited 

medical record provided by Defendants do not, moreover, support their claims. In these records, 

James Metz recommended consulting with J.L.'s main treating physicians Dr. Green. CP. 81. 

Did he ever make this consultation, and if not, why he failed to do so? Again, the answer could 

not be found in Defendants' motion and affidavits. In addressing Defendants' claims, Defendant 

Darren Migita's treatment record was not even before the trial court- SCH provided the 

treatment records of three physicians: Defendant James Metz (CP 78-8 l ); Defendant Ian Kodish 
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(CP 84-87); and Russell Migita (CP 72-77). Even though Darre11 Migita's treatment record was 

never before the trial court, the trial court entered an order of dismissal in his favor. A summary 

judgment motion should be granted only if the pleadings, affidavits, depositions on file 

demonstrate the absence of any genuine issues of material fact and that moving party is entitled 

to judgment as a matter oflaw. CR 56 (c); Hartley v. State, 103 Wn. 2d 768, 774, 698 P.2d 77 

( 1985). Here, multiple disputed issues were present, and a grant of summary judgment was 

improper. This Court should reverse. 

3. Proced11ral irreg11larities require setting aside summary j11dgme11t 

Defendants' service was defective. They did not comply with "28 calendar days" service 

requirement for summary judgment, as required by CR 56 ( c ). Plaintiffs did not receive the 18 

summary judgment documents until February 17 service through email. CP 286. 392. Even if 

Defendants did send the pleadings and documents on February as claimed (but Plaintiffs deny), 

they still did not meet CR 56 (c) requirement because when elected to serve by mail, CR 5(2)(A) 

determines that service is complete on February 6 (February 5 was Sunday), less than 28 days. If 

Defendants asserted that they served by overnight mail, they had the burden to show that the 

documents were indeed served Plaintiffs on the prescribed date by providing "Plaintiffs' 

acknowledged receipt with signature." See, Division ll's unpublished opinion on Love et al v. 

State of Washi11gto11, Departme11t of Correctio11. 46798-4-11 (2016). 

4. Whe11 co11sideri11g a CR 12 111otio11, the court was required to treat all thefact11nl allegatio11s 

as true. Si11ce Defendants failed to specifically rebut tire allegatio11s, dismissal was improper 

Defendants brought a CR 12 (b) (2) motion for lack of personal jurisdiction instead of a pure 

CR 56 motion. CP 131. When deciding a CR 12 (b)(2) motion, the court is required to treat all 

factual allegations in Plaintiffs' complaint as established and true. "When the trial court 
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considers matters outside the pleadings on a motion to dismiss for lack of personal jurisdiction, 

we review the trial court's ruling under the de novo standard of review for summary judgment." 

Columbia Asset Recovery Grp., LLCv. Kelly, 177 Wn. App. 475,483,312 P.3d 687 (2013) 

(quoting Freesto11e Capital Part11ers LP v. MKA Real Estate Opport1111ity F1111d I. LLC, 155 

Wn. App. 643,653,230 P. 3d 625 (2010)). When reviewing a grant of CR 12 (b)(2) motion for 

lack of personal jurisdiction, all the factual allegations should be treated as true and established, 

and the appellate court must review the facts and all reasonable inferences drawn from the facts 

in the light most favorable to the nonmoving party, in this case the Plaintiffs. Freesto11e, 155 

Wn. App. At 653-54. 

Here, Plaintiffs adequately alleged that Defendants' conclusion was without consultation with 

J.L. 's main treating physicians, and lacked review of J.L. 's full medical history. CP 3, 11, 18. 

Plaintiffs further alleged that Defendants delivered false information to CPS (as confirmed in the 

dismissal of the cases). CP 3- 4; 11-12; 18-19. All these factual allegations were required to be 

treated as true and established when deciding a CR 12 {b )(2) motion, Defendants/Respondents 

did not provide factual evidence to rebut Plaintiffs' allegations. They did not deny the allegations 

in an answer (they never answered the complaint), nor did they provide an innocent explanation 

for not consulting with J.L. 's main treating physicians or reviewing his medical history before 

jumping to a conclusion that disrupted his treatment and destroyed his health. 

Defendants argued that they were entitled to dismissal because Appellants failed to provide an 

expert affidavit to support their claim. CP 142-143. This argument is without merit. First, 

Washington law does not require Plaintiffs in medical malpractice claim to provide an expert 

affidavit prior to discovery. P11tma11 v. We11tacltee Valley Med. Ctr., P.S., 166 Wn. 2d 974, 983, 

216 P .3d 374 {2009) (requiring medical-malpractice plaintiffs to submit expert affidavit prior to 
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discovery violates Plaintiffs right to access to the court, which " includes the right of discovery 

authorized by the civil rules"). Under the Order setting civil case schedule (pursuant to LCR 4) 

(CP 121 ), the discovery cutoff was on 9/5/ 2017 and trial date wasscheduled on I 0/23/2017. 

Judge Hill dismissed a claim on 3/3/2017, six months before the discovery cutoff and seven 

months before trial. CP. 291-293. Defendants' negligence are so obvious (provided simply false 

medical facts, i.e., J.L. was not seen at ,ER on I 0/202013 which was not ture) that dependency 

court and criminal court dismissed the cases without expert affidavits. Under such circumstances, 

trial court should adopt Doctrine of Res Jpsa Loquitur ("the thing speaks for itself'). Supreme 

Court has enumerate three essential elements for Res lpsa Loquitur to apply: A plaintiff may rely 

upon Res Ipsa Loquitur's inference of negligence if ( 1 )the accident or occurrence that caused the 

plaintiffs injury would not ordinarily happen in the absence of negligence, (2) the 

instrumentality or agency that caused the plaintiffs injury was in the exclusive control of the 

defendant, and (3) the plaintiff did not contribute to the accident or occurrence. Curtis v. Lei11, 

169 Wn. 239 2d P.3d at 1082 (2010) (citation omiited). Here, Plaintiffs' claims met all the 

criteria. 

Defendants further claimed that they were acting in good faith when making the CPS referral and 

are therefore immune under RCW 26.44.060. CP 66-68; 145-146. RCW 26.44.060 (I} provides 

immunity for reporting alleged child abuse in good faith or testifying on alleged child abuse or 

neglect in judicial proceedings. It does not, however, provide immunity for outrageous 

misdiagnoses and mistreatments. RCW 26.44.060 (4) (bad faith reporting). In their summary 

judgment, Defendant physicians relied heavily upon Wl,a/ey v. State and claimed that Defendant 

doctors sufficiently established their "good faith" through a less than 90 words' statement. CP 
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24 7-248; CP 250-251; CP253-254. Did a short declaration not supported by any fact satisfy this 

Court who readily accepted it as "good faith"? 

With this inquiry, Plaintiffs/ Appellants dug into thousands of original court record in Whaley v. 

State, 90 Wn. App. 658,668,956, P. 2d 1100 (1998). What Plaintiffs found was that neither the 

Whaley court, nor any other courts, can grant a summary judgment only based upon a simple 

declaration containing several statements without specific factual evidence asserting good faith. 

The current case and Whaley involve completely different factual background and significantly 

different procedural history. Whaley Defendants brought a pure CR 56 motion while Defendants 

in this current case brought a CR 12 (b) (2) motion (converted CR 56 motion) for lack of 

personal jurisdiction. In Whaley, Plaintiffs (represented by counsel) were granted continuance to 

conduct discovery and obtain expert affidavit in opposition to summary judgment but no 

continuance at all for pro se plaintiffs in current case. 

In Whaley, Plaintiffs sued a daycare and its director Ms. Hupf, alleging Hupfs negligent report 

caused eight days' separation between Plaintiff and her son. To support their motion for 

summary judgment, Defendants submitted more than 50 pages of supporting documents, 

including affidavits from multiple witnesses as well as a seven page affidavit from Hupf. In her 

declaration, Hupf detailed her nearly six month investigation, consultation (with multiple 

professionals as well as the child's mother, Whaley), and repeated validation (through multiple 

witnesses who did and did not have prior knowledge about this allegation) concerning a sexual 

allegation directly from Whaley's son who was enrolled in this daycare for over one and a half 

year prior to this allegation. With this detailed and direct factual evidence from multiple 

witnesses, Hupf sufficiently demonstrated good faith. This was not similar to the several

sentence declarations without factual support offered in this case to demonstrate "good faith" and 
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justify a dismissal. Here, Defendant/Respondent physicians transmitted obviously false 

infonnation to CPS (directly contrary to medical facts in ti,eir possession), quickly and without 

talking with J.L. 's parents, consulting with J.L. 's main treating physicians, reviewing his full 

medical records, or having any prior knowledge of J.L. or his circumstances. Indeed, Kodish 

reached his diagnosis (directly contrary to J.L.'s prior diagnosis) based upon in just 40 minutes. 

CP 84-87. 

Whether there is a good faith, it should be tested under specific facts. The standard of good faith 

is a state of mind indicating honesty and lawfulness of purpose. Ta11k v. State Farm, 105 Wash. 

2d 381,385, 715 P.2d 1133 (1986). The referrals from Hurfand from Defendants were both 

found to be false, but the difference is obvious. In Whaley, the false CPS allegation was from 

Whaley's child, instead of from Hurf who had conducted nearly six months' investigation prior 

to her report. Here, the false information was directly from Defendants whose report was even 

not supported by J.L. 's medical records in their own institution, let alone by J.L. 's treating 

doctors. This did not support a finding of good faith. "Good faith is a state of mind indicating 

honesty and lawfulness of purpose." While nothing in the record suggests that Hupf was 

dishonest but in the current case, Assistant Attorney General explicitly pointed out that the 

SCAN report (by Defendant/Respondent James Metz) was contrary to the medical record, and it 

was equally well-established that Defendant/Respondent Darren Migita provided false 

information on the lab results, and alleged J.L. having no GI distresses (but prescribed GI 

medications for him). Without providing any evidence to establish good faith and honesty, a 

good faith defense fails. See, RCW 26.44.060 (4) (bad faith reporting). Defendants had failed to 

establish the good faith that is necessary to trigger immunity, and there were no grounds for 

Judge Hill to grant a dismissal in Defendants' favor. See, Clapp v. Olympic View P11b. Co., 137 

30 



Wash. App. 470,476, 154 P. 3d 230,234 (2007) (quoting Tifji11 v. He11dricks, 44 Wash. 2d 837, 

843,271 P. 2d 683 (1954)) ("Pleadings are written allegations of what is affinned on one side, or 

denied on the other, disclosing to the court or jury having to try the cause the real matter in 

dispute between the parties."). This Court should reverse the summary judgment in light of the 

clear evidence that the dependency and criminal actions were dismissed in Plaintiffs' favor when 

the State learned that the information on which they had relied was false 7. CP 224; 239. This 

information was not provided to the State by the Defendant physicians. At no point in their 

several sentences' affidavit did Defendant address the false information in their reports or 

explain how these false reports met the standard of care as well as the requirement of good faith. 

Without this information, a court cannot conclude that there are no material issues of fact relating 

to proximate cause and liability. The record is simply deficient. It does not tell us either by 

facts sworn to under oath or by admissible opinion, how the Defendant physicians met the 

standard ofcare, and requirement of good faith. Morris v. Mc11icol, 83 Wn.2d 491,496, 519 P.2d 

7 (1974); Hall v. McDowell, 6 Wn. App. 941,944,497 P.2d 596 (1972). A court may grant a 

motion for summary judgment only if, on the basis of the facts submitted, "reasonable [minds] 

could reach but one conclusion." Trimble v. Wash. State Univ.(quoting Clemellts v. Travelers 

l11de11m. Co., 121 Wn. 2d 243,249,850 P.2d 1298 (1993). In this case, the grant of summary 

judgment was based upon untenable grounds, and this Court should reverse. 
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7 Defendants could not have and did not dispute these dismissals. As Defendant SCH wrote, 
"Charges against Chen were ultimately dropped in September 2014". CP 64. 

5. Defe11da11ts were 110I permitted to bri11g a CR 12 j11dgme11t motio11 "before tJ,e pleadi11gs 

are closed" 1111der CR 12 (c). 

Defendants' CR 12 motion that Judge Hill relied upon entering judgment against plaintiffs did 

not actually exist because the motion was procedurally barred by CR 12 ( c) that it cannot be 

filed before the pleadings are closed. CR 12 (c). Defendants' procedural violation wiped the 

legal slate clean that their CR 12 motion ceased to exist. The rules are quite clear as to what 

constitutes a pleading. CR 7 (a) (A pleading is one of the following: a complaint and an 

answer); also, Lybbert v. Gra11t Co1111ty, 141 Wn. 2d 29 (2000). Defendants never filed an 

answer. The language in CR 12 (c) is clear: the CR 12 judgment motion can only be brought 

"after the pleadings are closed." See also, P.E. Sys. LLC v. CPI Corp., 176 Wn. 2d 198,203, 

289 P.3d 638 (2012); Mey v. Dempcy, 48 Wn. App. 798,801, 740 P. 2d 383 (1987). 

The CR 12 (c) requirement is logically supported by CR 8(d) (Failure to deny Plaintiffs' 

factual allegations should be treated as "admitted"). The reason is clear: if Defendants don't 

deny the allegation, they are not entitled filing a judgment motion against Plaintiffs. In other 

words, Defendants' admission for all allegations cannot provide a basis for Judge Hill to grant 

a dismissal in their favor. The basis in obtaining judgment was actually a procedurally-barred 

motion, this Court should reverse improper summary judgment. 

E. Judge Hill abused her discretion in denying Plaintiffs' Motion for reconsideration 

on April 10, 2017 since she did not clarify her order or address absence of guardian 

ad litem for the children. 
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Motions for reconsideration are addressed to the sound discretion of the trial court; a reviewing 

court will not reverse a trial court's ruling absent a showing of manifest abuse of that discretion. 

Perry t•. Hamilto11, 51 Wn. App. 936,938, 756 P.2d 150 (1988). A trial court abuses its 

discretion when it exercises it in a manifestly unreasonable manner or bases it upon untenable 

grounds or reasons. State v. Ste11s011, 132 Wn.2d 668, 701,940 P.2d 1239 (1997), cert. denied, 

118 S. Ct. 1193 ( 1998); State ex rel. Carroll v. J1111ker, 19 Wn.2d 12, 26, 482 P .2d 775 ( 1971 ); 

Christia11 v. Tolmie/,, 191 Wn. App. 709,728,366 P.3d 16 (2015), review denied, 185 Wn.2d 

1035 (2016}; 111 re tire marriage of Homer, 151 Wash. 2d 884, 893, 93 P .3d 124 (2004}. 

The trial court abused its discretion in denying Plaintiffs' motion for reconsideration. They 

timely moved for reconsideration (CP 294-296), and sought clarification that the dismissal was 

without prejudice as to the children. There is no question but that J.L. will almost certainly 

require lifelong care, and there seems to be no explanation for this other than the misdiagnoses of 

the Defendant physicians. Plaintiffs' simple clarification request was reasonable in light of the 

statute of limitations for minors as well as CR 41 (a)(4) ("Unless otherwise stated in the order of 

dismissal, the dismissal is without prejudice ... "). A reasonable person would expect the court 

provide a clarification upon such a request. However, Judge Hill simply denied the motion, 

without any explanation. CP. 444-445. Judge Hill further struck Plaintiffs' Reply at the request 

of Defendant SCH. CP 446-447. 

In their motion for reconsideration on the summary judgment, Plaintiffs rightfully addressed 

the order insofar as it applied to the children. Plaintiffs advised the trial court that due to absence 

of a Guardian ad I item, the action on behalf of minors was a nullity, there was no action on 

behalf of minors for judicial consideration, and there was therefore no action to dismiss. CP 294-

296. It was even more improper to dismiss the children's claim with prejudice (if that is what the 
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trial court did or attempted to do) since the statute of limitations for the children docs not expire 

for many years. Schroeder••· Weigl,a/1 et al. 179 Wn. 2d 566, 316 P.3d 482 (2014). Also, 

Plaintiffs' Reply (CP 405-419). 

Since the harm to the children in this case was enormous and essentially undisputed, one 

would have thought that the Court would be concerned about them and eager to ensure that 

whatever rights they might have would be vindicated. Instead, the Court denied a simple 

clarification and declined to address the issue of guardian ad litem. Judge Hill did not address 

these issues or make any good cause determination for not doing so. 

Disc~etion is abused if it is exercised on untenable grounds or for untenable reasons, 

considering the purposes for which the trial court is exercising discretion. A discretionary 

decision must be based on principle and reason. Coggle v. S11ow, 56 Wn. App. 499, 784 P. 2d 

554 (1990). The law is not designed to cause confusion. Here, Judge Hill issued an order that 

dismissed the children's claims but refused to clarify whether they could bring those claims later. 

She also refused to follow the guardian ad litem statute, disregarding that this meant that 

important rights were unresolved. Nor did she provide any findings to support that the order was 

with prejudice. When ambiguity is present, the rule of lenity requires the interpretation most 

favorable to the person affected. e.g., State v. McGee, 122 Wn.2d 783, 787, 864 P.2d 912 (1993). 

Due to the ambiguity, innocent Plaintiffs are being forced to go through an unnecessary appeal to 

seek clarification. At minimum, this Court should clarify that the judgments against the children 

are without prejudice. 

F. Judge Hill's failure to disqualify herself deprived Plaintiffs of a fair tribunal 
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The language in Code of Judicial Conduct Rule ("CJC") 2.11 (A)(6)(d) is clear. 

Specifically, it states that "A judge shall disqualify himself or herself in any proceeding in which 

the judge's impartiality might reasonably be questioned, including but not limited to the 

following circumstances: ... (6) the judge: (d) previously presided as a judge over the matter in 

another court." ( emphasis added). 

As a general rule, the word "shall," when used in a statute, is imperative and operates to 

impose a duty that may be enforced, while the word "may" is permissive only and operates to 

confer discretion. Erectio11 Co. v. Department of Labor & l11d11s., 121 Wn.2d 513, 518, 852 

P.2d 288 (1993) ("It is well settled that the word "shall" in a statute is presumptively imperative 

and operates to create a duty .... The word "shall" in a statute thus imposes a mandatory 

requirement unless a contrary legislative intent is apparent") also, Crown Cascade, /11c. v. 

O'Neal, 100 Wn.2d 256,261,668 P.2d 585(1983); State v. Q.D., 102 Wn.2d 19, 29,685 P.2d 

557 (1984) (citing State v. Brya11, 93 Wn.2d 177, 183, 606 P.2d 1228 (I 980)). This is consistent 

with the CJC 2.11 commellf (2) which provides, "A judge's obligation not to hear or decide 

matters in which disqualification is required applied regardless of whether a motion to disqualify 

is filed." When conflicts of interests were present, Judge Hill was required to disqualify herself 

from the case, even the absence of a motion to disqualify. 

Judge Hill presided over Plaintiffs' Dependency case, reviewed multiple testimonies from 

multiple key witnesses, and made multiple important decisions for the case including but not 

limited to denying Mother's motion to revise the order placing J.L. in foster care. Her harsh 

decisions continued until the State gave up and made clear that the evidence did not support the 

claims of the Defendant doctors. Jn 2016, Plaintiffs filed pro se civil action against physicians at 

Seattle Children's Hospital ("SCH") for their unlawful and bad-faith actions and their below-
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standard-care negligence. Under these circumstances, Judge Hill was required to disqualify 

herself by CJC Rule 2.11 (A)(6)(d). but did not do so. Instead, she denied Plaintiffs' very first 

request to continue Defendants' pre-discove1y summary judgment to allow Plaintiffs to conduct 

discovery under CR 56 (f) in opposition to summaiy judgment. Being fully infmmed of 

Defendants' defective service on pleadings and absence of appointment of guardian ad !item 

(·'GAL") for the minors, Judge Hill dismissed all of Plaintiffs' claims at the hearing (failing to 

indicate whether the dismissal was with prejudice, as claimed by the defendants, or without 

prejudice, as supported by the plaintiffs and the case law), nor did she identify any good cause 

for failing to clarify the Order, particularly as it applies to the children, whose statutes of 

limitations do not expire for more than a decade. Judge Hill should have disqualified hereself 

from hearing the case and the cumulative effect of her errors deprived Plaintiffs of a fair tribunal. 

This alone warrants reversal. 

G. Judge Hill erred in failing to appoint guardian ad litcm for the minors 

Under RCW 26.26.090, the child "shall be made a party to the action." A minor is to be 

represented by a general guardian or guardian ad !item. At least one court has held that the 

absence of the child, as an indispensable party, deprives the trial court of jurisdiction to enter a 

judgment. Custody of Brow11, 77, Wn. App. 350 ( 1995).( holding that the absence of a guardian 

ad litem deprived the trial court of jurisdiction, and reversed the judgment). Washington has 

recognized the necessity of a guardian ad litem in litigation. See, e.g., Miller v. Sybouts, 97 Wn. 

2d 445,645 P.2d 1082 (1982) (failure of guardian ad litem to appear at the motion for summary 

judgment rendered the summary judgment of dismissal void); State ex rel. He11erson v. Woods, 

72 Wn. App. 544, 856 P.2d 33 (1994) (either the State must conduct a reasonable inquiry into the 
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identity of the nature father or the child must be represented by a guardian ad litem to ensure due 

process). 

In Washington, any person 18 years of age or older may sue or be sued in a state court. A 

younger person may sue or be sued, but only through a duly-appointed guardian ad litem8• 

Washington recognizes that "the children's interests are paramount," and "the [guardian ad 

litem] statute is mandatory." In Re: the Dependency Of: A.G., (Nos. 41553-1-1, 41554-9-1) 

( 1998}. The appointment of a guardian ad litem is mandatory., Mezere ••· F/my, 26_ Wash. 2d 

274,278, 173_P.2d_776 (1946}, citing Ball v. Clothier, 34 Wash. 299, 75 P. 1099(1904); State ex 

rel. Da11ies l'. Superior Court, I 02 Wash. 395, 173 P. I 89 ( I 918), it is not jurisdictional. Rather. 

the rule is that a minor must be represented by a guardian ad !item. or the judgment against him 

may be voidable at his option. Whether the minor will be allowed to avoid the judgment or 

whether the judgment is allowed to stand depends upon whether the com1 finds that his interests 

were protected to the same extent as if a guardian ad I item had been appointed at the time the 

action was instituted. Newell v. Ayers, 23 Wash. App. 767, 598 P.2d 3 ( 1979). ill re: the 

Dependency oJA. G., this Court particularly pointed out that, 

·'the record before us shows that no attorney brought up the matter of an appointment of a 
guardian ad litem to any of the judges or commissioners who made numerous decisions. No 
court brought up the maner on its own, and no good cause dctem1ination was ever made." This 
court held that appointing guardian ad !item is "mandatory", and decided lo impose sanction 
"because Depmtmcnt of Social and Health Services (DSHS) and trial court failed to comply with 
the mandate of the guardian ad litcm statute." 

Different from A.G., Plaintiffs in this case informed the trial court of absence of guardian ad 

guardian ad !item]). CP 295 ("there was no appointment of guardian ad [item to prosecute the 

litem (and unreprescntation issue). CP. 286 (parents cannot represent children [due to absence of 
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8 RCW 4.08.050 (minor as a plaintiff/defendant in superior court); RCW I 2.04.140 (minor as a 
plaintiff in a district court); RCW 12.04.150 (minor as a defendant in a district court). 

minors' claims"; "due to failure to appoint a GAL [guardian ad litem] to bring the action, the 

action on behalf of the minors was a nullity. and there was no action on behalf of the minors for 

judicial consideration, and therefore no action to dismiss."). also CP 408. Being fully infonned 

of absence of guardian ad litem, trial court neither appointed guardian ad !item, nor made any 

good cause dctennination prior to rendering judgments against minors. 

The basic principles in this area of the law, almost universally followed, are stated thus, "While 

the appointment of a guardian ad !item ... is not jurisdictional in the sense that failure to make 

such appointment deprives the cout1 of power to act and renders such judgment void, a judgment 

rendered against an infant in an action in which he was not represented by a guardian ad !item or 

a general guardian is erroneous, and can be overthrown by writ of en-or coram nobis, or by 

motion in the same court, or by proper appellate proceedings, at least where the want of such 

representative affects the substantial rights of the infant." 27 Am. Jur., ltifallls, S. 121 P. 842. 

Procedural due process also requires that the child be represented by guardian ad !item 

because "no individual should be bound by a judgment affecting his or her interests where he [or 

she] has not been made a party to the action." State v. Sa11tos, 104 Wn. 2d 142 (1985) (quoting 

Hayward v. Ha11se11, 97 Wn. 2d 614,617,647 P.2d 1030 (1982). It is fundamental that parties 

whose interests are at stake must have an opportunity to be heard." at a meaningful time and in a 

meaningful manner." Olympic Forest Prods., l11c. v. Cl,aussee Corp., 82 Wn. 2d 418,422,511 

P.2d 1002 (1973), quotingAr111stro11g v. Manzo, 380 U.S. 545,552, 14 L. Ed. 2f 62, 85 S. Ct. 

I 187 ( 1965). Minors are unable to represent their interests, appointment of guardian ad litem is 

necessary to protect their best interests. 
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Due to the absence of guardian ad litcm, whether minors had been properly before the trial comt 

is at dispute. The Supreme Court had held in State i•. Douty that "the child, though named in the 

action, was never served. Consequently, he is not before the court:'). Here, none of the children 

were ever served. e.g .. CP 69; 148; 155; 249; 252; 255; 258; 272; 290. The children were not 

properly before the trial court, any judgments against them should be void. This Com1 should 

reverse. 

H. Plaintiffs' Motion for Reconsideration of the trial court's denial of Plaintiffs' 

Motion to Vacate the summary judgments is still pending before the trial court 

After obtaining J.L. 's complete set of medical records at SCH, Plaintiffs brought a CR 60 motion 

to vacate the judgments entered by Judge Hill. Chief Civil Judge Honorable Ken Schubert 

entered a Show Cause Order. To support their motion to vacate, Ms. Chen submitted a 

Oeclaration9 highlighting a number of examples that emerged for the first time in the complete 

Seattle Children's Hospital records. These examples support that Respondent/Defendant 

physicians provided false information to CPS, the dependency court and the criminal court that 

directly contrary to J.L. 's medical records at their own institution. Appellants moved for CR 60 

motion to vacate the judgments which was heard by Chief Civil Judge Ken Schubert. At the 

Show Cause Hearing, Judge Schubert stated that he believed that the erroneous orders should be 

vacated but he accepted Defendants/Respondents' claim that these errors could only be fixed at 

9 Ms. Chen's September I, 2018 Declaration is central to support that Plaintiffs had brought a 
meritorious claim. App. B. 
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the Court of Appeals. However, Judge Schubert articulated that he hope that his three colleagues 

at the court of appeals would agree with him. He then denied the Motion to Vacate but 

specifically noted that his order incorporated his oral comment. Appellants moved for 

reconsideration on the grounds that trial court may decide a Rule 60 motion by applying 

equitable principle that judicial economy favors early resolution before time-consuming and 

costly appeals began. The motion for reconsideration is currently pending before the trial court. 

IV. CONCLUSION 

As stated, multiple errors and procedural irregularities mandate a trial that addresses whether 

defendant physicians were negligent and/or in bad faith. To achieve that end, this Court should 

reverse the summary judgment and remand for trial on the merits. 

DA TED this 10th of January 2019. 

Isl Susan Chen 
Susan Chen 
Prose Appellant 
PO BOX 134, Redmond, WA 98073 

sl Naixiang Lian 
Naixiang Lian 
Pro se Appellant 
PO BOX 134, Redmond, WA 98073 
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I. RELIEF REQUESTED 

Pursuant to RAP 12.4, Appellants hereby submit this Motion for Reconsideration seeking this 

Court's reconsideration of the Order Denying Modification and Dismissing Appeal entered on 

January 24, 2019. Upon granting Respondents' relief to dismiss "Chen's appeal" asserted in 

responsive pleading, this Court overlooked and misapprehended the followings: 

l) Respondents (only Respondent physicians)' did not meet their initial burden of filing a motion 

to seek dismissal by showing an abandoned and frivilous appeal required by RAP 18.9 (c)2; 

2) Respondent Seattle Children' s Hospital ("SCH") never sought the relief for dismissal as a 

threshold matter, thus not entitled to relief; 

3) Appellants' untimely filed brief was a "good faith" mistake3 when seeking (and waiting for) 

clarification. State,·. Ashbaugh, 90 Wn.2d 432,438,583 P.2d 1206 (1978) (Supreme Court 

declined to dismiss the appeal when "the rules were confusingly worded" and "the mistakes were 

made in good faith ."). Here, Appellants acted in good faith via 1/17 Reply and 1/22 filing, prior 

to this Court's dismissal. Their brief was filed almost the same time as entry of dismissal; 

4) Failure to timely file briefs is not grounds for dismissal. RAP 10.2 governs the timing for 

filing briefs. RAP 10.2 (i) provides, "[t]he appellate court will ordinarily impose sanctions under 

Rule 18.9 for failure to timely file and serve a brief." State v. Blum, 121 Wn. App. 1,85 P.3d 

373 (2004). "Typical sanctions are a fine or compensatory award." Ashbaugh, 90 Wn. 2d at 438. 

1 Currently, there are two respondents in the current appeal: Respondent physicians and Respondent SCH. 

Respondent physicians answered Appellants' motion, but respondent SCH never filed any response, or 

joinder seeking relief. 

1 Respondent physicians did not seek relief under RAP 18.9 (c), but RAP 18.9 (a). RAP 18.9 (a) only 

allows relief for sanction, not dismissal. "Typical sanctions are a fine or compensatory award." 

Ashbaugh, 90 Wn. 2d at 438. RAP 18.9 (c) requires "dismissal on motion of party" proving abandoned 

and frivolous appeal. 
3 App. A-1 , Cl1en Deel. 
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In Ashbaugh, the Supreme Court held that, "It must be remembered, however, that the right to 

appeal is a constitutional right. Consequently, any waiver of that right via the alleged 

abandonment of an appeal must be knowing, intelligent and voluntary. State v. Adams, 76 

Wn.2d 650,458 P.2d 558 (1969)". Similarly, RAP 6.1 provides, "Appeal is a matter of right". 

There is no evidence that Appellants had "voluntarily, knowingly, intelligently" waived this 

right. Instead, Appellants had been acting in good faith, seeking this Court's clarification for 

staying their brief on grounds that 1) the timing requirements as set in RAP I 0.2 provide basis to 

stay briefs for bot!, parties. 2) Appellants' postjudgment motion on the same disputed issues 

were pending before the trial court (which was granted by trial court on January 28, 2019, 

Appendix A-2. Therefore, the reconsideration as to Respondent physicians will become moot 

after this trial court formally enters the Order vacating summary judgments. To that point, 

Appellants will only seek reconsideration for dismissing appeal as to Respondent SCH). 

RAP 18.9 is the only rule addressing dismissals at appellate court. Here, none of the 

requirements were met because Appellants did not abandon the appeal and had been in good 

faith. This Court should set aside its Order Dismissing Appeal entered on January 24, 2019. 

II. STATEMENT OF THE FACTS 

A. On December14, 2018, this Court ordered Appellants' brief submit in one month, 

did not rule about timing for Respondents' brief; On December 31, Commissioner 

stayed only Respondents' brief. Appellant Chen was confused requirements in RAP 

10.2 (b), thus seeking clarification 

On November 29, 2018, Appellants sought to disqualify Respondents' new counsel, Smith 

Goodfriend, P.S. ("Goodfriend') at trial court, on December 12, 2018, the trial court entered an 
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order prohibiting Goodfriend from sharing the confidential information obtain from Plaintiffs 

[Appellants] based upon RPC 1.9. Appendix B. 

On December 14, 2018, this Court entered an Order requiring Appellants to submit their opening 

brief in one month (but did not stay Respondents' brief). Appendix C. 

On December 27, 2018, Appellants moved for an Order disqualify Goodfriend at appeal because 

Respondents failed to respond to Appellants' motion to disqualify at appeal filed on December 

12, 20 I 8. Appendix D. 

On December 31, Commissioner Kanazawa entered a Ruling, staying only Respondents' brief 

during a trial court remand for Goodfriend' s conflicts of interests. Appendix E. 

When this Court requires Appellants to file their brief on January 14, it did not stay 

Respondents' brief but Commissioner later stayed Respondents' brief. Appellants were 

therefore confused by the two order/ruling and decided to seek clarification. 

On January 2, 2019, Appellants moved for clarification (reconsideration) because l) two pending 

decisions (one being motion for reconsideration on the same disputed issues) requires staying 

appeals; and timing for Respondents' brief was bound by Appellants' brief under RAP 10.2 (b) 

(Respondents are required to submit response brief 30 days after Appellants' brief was filed), 

thus, it is proper to stay briefs for both parties. Appellants' motion for reconsideration was 

treated by this Court as motion to modify by this Court. See, Appellants ' Motion/or 

Clarification. Appendix F. 

B. Prior to this Court's Order Dismissing Appeal entered on January 24, 2019, 

Appellants explicitly stated in their Reply that their brief was ready and willing to 

submit to this Court for review 

In their Reply, Appellants once again informed this Court that their motion for reconsideration 

on the same disputed issues was pending before the trial court. They also explicitly stated that 
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the brief was ready to submit but sought a clarification and directive to file their brief so that 

Respondents will not have longer than 30 days to review and prepare their response. Specifically, 

Appellants wrote, "if this Court decides that Appellants' understanding is incorrect and requires 

that Appellants need to submit their brief immediately, Appellants will abide by the directive, but 

respectfully request that this Court provide a detailed instruction that Appellants' brief will not 

disclose to Respondents at an earlier time, so that only 30 days are permitted for their response, 

consistent with RAP 10.2 and under Appearance of Fairness Doctrine." See, Appellants' Reply in 

Support of their motion to modify, at P.9. Appendix G. 

C. On January 22, 2019, Appellants requested an Ex Parte Order to submit their Brief. 
On January 28, 2019, trial court entered an Order Granting Plaintiffs' Motion for 
Reconsideration of Order Denying Plaintiffs' Motion to Vacate Orders on March 3 
and April 10, 2017. Appendix A-2. 

Again, in their l /22/2019 submission, Appellants wrote, "If this Court modifies Commissioner's 

Ruling to stay Appellants' brief as argued above, this issue is moot, and this Court need not 

reach this request for ex part order to file brief. But if not, then on this motion, Appellants 

present to this Court that while motion to modify is pending before this court, Appellants are 

willing to abide by this Court's order and ready to submit their brief, the only relief sought is an 

ex parte order to file their brief so that their brief will not be disclosed to Respondents in less 

than 30 days, pursuant to RAP 10.2. Appellants can send their brief to the clerk and/or case 

manager, instead of filing online upon the grant on the motion". See, Appellants' Request for ex 

parte order to file opening brief (supplemental submission re: motion to modify). at P. 3. Also 

Appendix H. 
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On January 24, 2019 this Court entered an Order Denying Motion to Modify Commissioner's 

Ruling and Dismissing Appeal. Appendix I. Appellants' opening brief was filed within minutes 

and on the same day. Appendix J. 

On January 24, 2019, trial court entered an Order Granting Plaintiffs' Motion for 

Reconsideration of Order Denying Plaintiffs' Motion to Vacate Orders on March 3 and April 10, 

2017. Appendix A-2. 

III. ARGUMENT 

A. Rules of Appellate Procedure did not support dismissing Appellants' good faith 
appeal. As a threshold matter, Respondent physicians did not meet the requirement 
of RAP 18.9 (c) of filing a motion to dismiss Appellants' appeal and further failed to 
show an "abandoned" and frivolous appeal; and Respondent SCH did not at all seek 
relief dismissing appeal 

It has now been more than forty-three years since the Rules of Appellate Procedure (RAP) 

became effective in 1976 and replaced all prior rules governing appellate procedure for 

Appellate Courts in Washington State. RAP 18.9 address dismissals. RAP 18.9 (b) provides that 

an appellate court will, in all but extraordinary circumstances, dismiss a proceeding if a party 

fails to timely file a notice of appeal, notice for discretionary review, motion for discretionary 

review of a decision of the Court of Appeals, petition for review, or motion for 

reconsideration. Ashbaugh, 90 Wn.2d at 438. And RAP 18.9(c) allows Appellant Court to 

dismiss an abandoned or frivolous appeal on "motion of party". RAP 18.9 (c) set forth the 

procedure for dismissing appeal. It provides that the party seeking such relief must file a motion 

proving that appellants had abandoned the appeal, or the appeal was frivolous. Here, none of 

these grounds for dismissing appeals were present. Respondents (Respondent physicians) did not 
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file a motio11 to dismiss, nor provided any evidence to prove that this was an abandoned or 

frivolous appeal. Notably, Respondents (Respondent physicians) never sought relief under RAP 

18.9 (c). Instead, Respondent physicians mentioned RAP 18.9 (a) in two places in their answer 

while RAP 18.9 (a) was 1101 grounds for "dismissal" but only for "sanction". 

While Appellants' failure to timely file brief were due to seeking (and waiting for) clarification, 

their mistake, as non-attorneys, was an innocent mistake made in good faith, in light of the 

undisputed facts that their briefs were ready to submit (and they did submit within minutes of 

this Court's dismissal order). RAP 10.2 governs the time for filing briefs. And RAP 10.2(i) states 

that "[t]he appellate court will ordinarily impose sanctions under rule 18.9 for failure to timely 

file and serve a brief." RAP I 0.2 pennits sanction for untimely filing. The Ashbaugh Court 

defines sanction as "fine" or "compensatory award." Ashbaugh, 90 Wn. 2d at 438. Also, State 

v. Blum, 121 Wn. App. 1, 85 P. 3d 3 73 (2004 ). Respondent physicians did not seek this relief 

under RAP I 8.9 (c). Respondent SCH did not at all seek relief. Neither Respondent physicians 

nor Respondent SCH met this threshold requirement of RAP 18.9 (c), therefore, dismissing 

appeal is improper. 

B. This Court should not dismiss Appellants' appeal unless Appellants had "voluntarily, 

knowingly, and intelligently" waived their rights to appeal 

Pursuant to Washington precedents, "Appeal is a constitutional right". e.g., State v. Sweet, 90 

Wn. 2d 282,286, 581 P.2d 579 (1978). Similarly, RAP 6.1 provides that "appeal is a matter of 

right". These rights cannot be deprived unless having been waived "voluntarily, knowingly, 

intelligently". Id. Here, there is no evidence that Appellants ever waived their rights to appeal. 

Instead, they actively sought for clarification when rulings/orders were confusingly worded. 
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Appellants further demonstrated their good faith by writing that, " ... if this Court decides that 

Appellants' understanding is incorrect and requires that Appellants need to submit their brief 

immediately, Appellants will abide by the directive . .. " 

RAP 6.1 provides that "appeal is a matter of right." This right cannot be deprived unless a 

"voluntary, knowing, and intelligent waiver of the right to appeal" had been provided. e.g., State 

v. Sweet, 90 Wn. 2d 282, 286, 581 P.2d 579 (1978); accord State v. Toma/, 133 Wn. 2d 985, 

989,949 P.2d 833 (1997). 

Waiver is the "act of waving or intentionally relinquishing or abandoning of a known right or 

privilege. Webster's Third New International Dictionary 2570 (2002). When constitutional rights 

are involved, the asserted party is required to bear the burden to prove "an intentional 

relinquishment or abandonment." Johnson v. Zerbst, 304 U.S. 458,464, 58 S.Ct. 1019, 82 

L.Ed. 1461 (1938); 

Here, Respondents bore the burden to prove that Appellants made a voluntary, knowing and 

intelligent waiver of their right to appeal and Respondent physicians did not meet the burden 

(and Respondent SCH did not at all seek reliet). Indeed, Appellants never waived their right to 

appeal. Instead, in their filings (both on January 17 and January 22, 2019), Appellants repeatedly 

made it explicitly that their brief was ready and willing to submit. This can never be considered 

as a waiver when Appellants were ready to submit their brief for this Court to review. And their 

brief had been well ready, and was filed with this Court on January 24. 

In State v. Sweet, the Supreme Court held that, ''The presence of the right to appeal in our state 

constitution convinces us it is to be accorded the highest respect by this court. Hence, we decline 

to dilute the right by application of an analysis which differs in any substantial respect from that 

which is applicable to other constitutional rights. " In order to obtain relief on dismissing 
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Appellants' appeal, Respondents are required to file "nwtio11" required by RAP 18.9 ( c ), instead 

of only raising the issue in the answer or response. Nevertheless, as a threshold matter, 

Respo11dents were req11ired to seek relief by jili11g a motio1111nder RAP 18.9 (c), and ti,ey 

didn't. Respondent SCH did not eve11 seek relief, tl,erefore, a relief sl,011ld ,wt be gra11ted, 

especially as to SCH. 

As this Court recognized in Hoirup v. Empire Ainvays, "the failure to comply with 

[procedural requirements] will !!Jl! generally result in dismissal. Ashbaugh, 90 Wn. 2d at 438 

(failure to pay the filing fee not grounds for dismissal)". 69 Wn. App 479, 848 P.2d 1337 (1993). 

(emphasis added). Therefore, this Court cannot dismiss Appellants' appeal if Appellants did not 

"voluntarily, knowingly, and intelligently" waive their rights to appeal. 

C. Washington case law does not support dismissing Appellants' appeal due to "innocent 

mistake" 

The Rules of Appellate Procedure are to be "liberally interpreted to promote justice and facilitate 

the decision of cases on the merits." RAP 1.2(a). Washington case laws do not support 

dismissing appeal for "innocent mistake" Scannell v. State, 128 Wn. 2d 829, 831-32, 912 P.2d 

489 (1996). 

In Weeks v. Chief of Washington State Patrol, 96 Wn.2d 893,639 P.2d 732 (1982), an 

Appellant filed the notice of appeal with the wrong court. The Supreme Court affinned the Court 

of Appeals' granting of an extension of time to file the notice of appeal, noting that "[i]t has been 

'apparent that the trend of the law in this state is to interpret rules and statutes to reach the 

substance of matters so that it prevails over form. 11
' Weeks, 96 Wn.2d at 896 (quoting First 

Federal Savings & Loan Ass 'n of Walla Walla v. Ekanger, 22 Wn. App. 938,944,593 P.2d 

170 (1979)). 
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The Weeks Court concluded that "substance should prevail over form. [Respondents] had notice. 

Applying strict form would defeat the purpose of the rules to 'promote justice and facilitate the 

decision of cases on the merits."' 896 Wn.2d at 896 (quoting RAP 1.2(a)). 

Similarly, in State v. Ashbaugh, the Supreme Court reversed the Court of Appeals' dismissal of 

the appeal, noting that 

The record indicates that the failure to timely pay the $25 filing fee in the instant case 
was a mere oversight on the part of petitioner's attorney. This oversight was corrected as 
soon as it was brought to his attention. It is difficult to visualize how "the demands of 
justice" would be served by dismissing petitioner's appeal under the facts of this case. 

Finally, in Scannell v. State, the petitioner filed a notice of appeal six weeks late due to 

confusion over recent changes to the Rules of Appellate Procedure. Scannell, 128 Wn.2d 829, 

831-32, 912 P.2d 489 (1996). The Supreme Court reversed the Court of Appeals' decision 

dismissing the appeal, due to several factors. The Scannell Court found that the petitioner's 

confusion over recent amendments to the Rules of Appellate Procedure contributed to the delay 

in filing. 128 Wn.2d at 834. Second, the petitioner's failure to timely file was an "innocent 

mistake." Id. Third, the petitioner made a good faith effort to comply. !d. Finally, the "end result 

[ of dismissal] is drastic." Id. 

Here, Weeks, Ashbaugh and Scannell do not support dismissing appeal due to an "innocent 

mistake." Chen was confused with wordings in the two orders/rulings, and RAP 10.2 just as the 

petitioner in Ashbaugh who were confused with the rules. As in Weeks, Chen made good faith 

seeking clarification: she filed Motion for clarification (treated as motion to modify by this 

Court), sought Ex Pa rte Order to file brief; she served all Respondents and filed the brief with 
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this Court just minutes when the appeal was dismissed. This is an innocent mistake made by 

Chen, not two minors, L.L. and J.L. who should not be punished for being dismissing appeal. 

D. This Court should decide the case on the merits 

In Washington, there is a strong policy favoring the finality of judgments on the merits. Lane v. 

Brown & Haley, 81 Wn. App. 102,106,912 P.2d 1040 (1996). Similarly, the Appellate Court 

upheld in Keck v. Collin that "Denying a continuance under these circumstances ... would 

untenably elevate deadlines over justice and technicalities over the merits, and thus, deny 

[plaintiff] an opportunity to try [her] case to a jury." (emphasis added). Here, if Appellants 

missed the deadline, it was because they were confused by the two orders/rulings as non-native 

English pro se, they were in good faith seeking clarification, and they were waiting clarification. 

Even while waiting for clarification, they presented to this Court in good faith that they were 

willing to submit the brief. If the Court decides that Appellants' understanding was inaccurate, a 

chance to submit should be afforded to the Appellants whose brief had been ready to submit so 

that the Court can decide on the merit of the case, instead of dismissing the appeal for 

technicalities and Appellants' confusion. 

In Hoirup, this Court held that, "RAP 1.2( a) generally requires a liberal interpretation of the 

rules, indicating a preference for decisions on the merits rather than on the basis of technical 

noncompliance with the rules." 

1. Trial Court's multiple assignments of error should be corrected by this Court. Chief 
Civil Honorable Ken Schubert hoped that the errors could be adequately fixed by 
this Court 

This is an cxtraordinmy story. In 20 I 3, without consulting with J. L. 's main treating physicians or, 

reviewing his medical history, three Respondent Physicians (Darren Migita, M.D., Ian Kodish, 

M.D., James Metz, M.D.) jumped to the conclusion that J.L. was abused by his mother, Ms. Chen 
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who was subsequently arrested and criminally charged. J.L. and his brother, L.L. were removed 

out of home. Fortunately, both dependency proceedings and criminal prosecution were dropped 

when the State learned that the rep011s provided by the Respondent Physicians were direct(}' 

contrary to the patient's medical record. Unfo11unatcly, these rightful dismissals came far too late, 

after more than a year of the family having been tom apart and everyone in the family having 

suffered tremendous harm. This hmm would not happened if the Respondent Physicians had 

adequately investigated J.L. 's medical history, including the information in the files of their own 

institution, instead of providing a false diagnosis that was contrary to the medical facts and records. 

The subsequent proceedings are also unusual. In 20 I 6, Plaintiffs filed a prose civil action against 

Respondent Physicians and SCH seeking damages. Without answering the complaint, 

Respondents quickly and unilaterally moved for a procedurally barred CR 12 (c) judgment motion 

based upon 20 pages' highly misleading and false information to the Coutt. Appellants were served 

the documents only one week before the hearing and were denied a continuance for discovery. 

Even though Respondents did not meet the initial burden of showing that there were no genuine 

issue of material facts. trial court granted their summary judgment; even while Respondent Darren 

Migita put another doctor (Russell Migita)'s treatment record before the court, judgment was 

entered in his favor; even when it was pointed out to the court that the children were not appointed 

a guardian ad !item, the trial court entered summary judgment against them without making a good 

cause detennination. Trial court's failure to comply with guardian ad [item statute, which is at 

variance with Washington precedents, is untenable. e.g., Newell v. Ayers, 23 Wn. App. 767, 598 

P.2d 3 (1979); Dependency of A.G., 93 App. 268,968 P.2d 424 (1998). RCW 4.08.050. 

To make matters worse, when Appellants moved for clarification as to whether the dismissal 

was with or without prejudice, the trial court refused to clarify, leaving the issues unresolved and 

the judgments ambiguous. This Court should declare the orders to be "without prejudice" pursuant 

to CR 41 (a) (4), especially to minors whose statute of limitations will not expire for more than a 

decade. At minimum, the Court should make clear that these orders do not prohibit eight year old 

J.L. who had lost all meaningful communication due Respondents' misdiagnosis, from pursuing a 

case against Respondent physicians in the future, within the applicable statute of limitations. 
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Appellants later obtained J.L. 's 600 pages' full medical records from Defendants' institution in 

a separate federal civil rights (#2: 16-cv-0 1877-JLR), involving claims against the police and the 

department of social and health department, involving their actions following the Respondent 

physicians' misdiagnoses. In that case, the federal court found sufficient merit to Appcl1ants' 

claims that counsel were assigned; assigned counsel (Dorsey & Whitney) were able to obtain the 

discovery that Appellants were not able to obtain in this case. These records establish that 

Respondent physicians had ful1 access to J.L. 's medical history at the time of their misdiagnoses. 

The records also establish that Respondent physicians were not acting in good faith and did not 

meet the standard care in their diagnosis when they did not consult with J.L. 's main treating 

physicians before jumping to the conclusion that J.L. was being abused. Appellants moved to 

vacate judgments based upon 'newly discovered " evidence and procedural irregularities. Chief 

Judge Ken Schubert (original judge had retired) agreed that the en·oneous orders should be 

vacated. Judge Schubert articulated that he believed that his three colleagues at Court of 

Appeals will agree with him, and get this fixed. Appellants timely moved for reconsideration. 

and Judge Schubert granted vacating summary judgment as to Respondent physicians, pending 

this Court's permission to formally entry of order. 

2. This Court should set aside dismissing appeal because this is a meritorious case. 
Trial court's decision is at variance with Washington precedents 

Washington Notice Pleading System allows plaintiffs to "use the discovery process to uncover 

the evidence necessary to pursue their claims," tempers this aspiration. Putman v. Wenatchee 

Valley Med. Ctr., P.S., 166 Wn. 2d 974,983,216 P.3d 374 (2009). "The notice pleading mle 

contemplates that discovery will provide parties with the opportunities to learn more detailed 

infonnation about the nature of a complaint." Bryant v. Joseph Tree, Inc., 119 Wn. 2d 210, 

222, 829 P.2d l 099 ( 1992). This is particularly true because in medical malpractice claim, the 

reality is that the vast majority of critical medical information was in medical facilities and/or 
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medical providers' sole custody. The plaintiff, with no access to this information, is therefore not 

in a position to fully discover without engaging in extensive discovery. Therefore, "[t]his is trne 

even when a plaintiff exercises utmost care to discover all negligent health care providers with 

due diligence and dispatch. Not infrequently, the particular acts or omissions of other, non-party 

health care providers fail to surface despite vigorous investigation and discovery." Winbun v. 

Moore, 143 Wn. 2d 206, 18 P.3d 576 (2001). 

Herc, Respondents brought a CR 12 (b)(2) motion prior to full discovery taking place (discovery 

cutoff is more than six months awav), attempting to avoid discovery. In State v. LG Elecs., 

Inc., 185 Wn. App. 394, 406, 341 P .3d 346 (2015), this Court explicitly pointed out that, "Were 

we to embrace [defendants'] position [of bringing CR 12 (b)(2) motion prior to discovery], we 

would create a false world - one existing solely as the result of litigation strategies ... the purpose 

of our liberal notice pleading regime - to facilitate a proper decision on the merits." In the 

clm-ent action, Appellants (who were prose) had exhausted their reasonable diligence to request 

J.L. 's medical records from SCH but were denied (witnesses include Ms. Chanele Brothers and 

Ms. Heather Kirkwood). 

When a CR 12 (b)(2) was brought prior to full discovery, this Court held in LG that all the 

factual allegations in the complaints are required to be treated as verities and Respondents had 

failed to largely rebut the factual allegations but an Order in their favor was entered. Through a 

pre-discovery CR 12 (b) (2) motion, Respondents argued that they were entitled to summary 

judgment because Appellants did not provide expert affidavit to support their claim, which is at 

variance with Putman Court's holding that requiring medical malpractice plaintiffs to provide an 

expert affidavit prior to discovery violated plaintiffs' right of access to the court, which "includes 

the right of discovery authorized by the civil rules." I 66 Wn. 2d at 979 (quoting John Doe v. 
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Puget Sound Blood Ctr., 117 Wash. 2d 772, 780, 819 P.2d 370 (1991 )). Respondents further 

claimed that they were immune under Whaley v. State, 90 Wn. App. 658,668,956 P.2d 1100 

( 1998) through less than 90 words' affidavit without providing any factual evidence. Did a less 

than 90 words' affidavit establish satisfy this Court as "good faith" triggering immunity? 

The Current case and Whaley involve completely different factual background and significantly 

different procedural history. Whaley brought a pure CR 56 motion while Respondents in the 

current case brought a pre-discovery CR 12 (b)(2) motion. Whaley sued a daycare and its 

director Hupf, alleging Hupfs negligent report caused eight days' separation between Whaley 

and her son. Hupf moved for summary judgment by submitting affidavits from multiple 

witnesses and herself. In her declaration, Hupf detailed her six months' investigation, 

consultation (with multiple professionals as well as the child's mother, Whaley), and repeated 

validation (through multiple witnesses who did and did not have prior experience about this 

allegation) concerning a sexual allegation directly from Whaley's son who enrolled in this 

daycare over one and a half year prior to this allegation. With this detailed and direct factual 

evidence from multiple witnesses, Hupf sufficiently demonstrated good faith. But here, 

Respondent physicians provided directly false information to CPS and Dependency Court. For 

example, Darren Migita told Dependency Court that J.L. did not have digestion problem but he 

himself prescribed digestive medication for J.L.. Another example, James Metz knew J.l. was 

seen at SCH ER on 10/20/2013, but stated in his SCAN report that J.L.'s parents refused to have 

him admitted in ER. Notably, Respondent physicians failed to consult with J .L. 's main treating 

physicians before jumping to a medical conclusion. 

Whether there is a good faith, it should be tested under undisputed facts. The standard of good 

faith is a state of mind indicating honesty and lawfulness of purpose. Tank v. State Farm, I 05 
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Wash. 2d 381,385, 715 P.2d 1133 (1986). While Hupf honestly passed over the allegations from 

Whaley's son but Respondents in the current case di~honestly described J.L. 's condition, which 

was even not supported by J.L. 's medical records in their own institution. Hupf spent six months 

for investigation but Respondents did not even consult with J.L. 's treating physicians. RCW 

26.44.060 (I) provides immunity for repmting alleged child abuse in good faith or testifying on 

alleged child abuse or neglect in judicial proceedings. It does not, however, provide immunity 

for outrageous misdiagnoses and misstatements. RCW 26.44.060 (4) (bad faith reporting). 

Washington court favors deciding cases on their merits. Vaughn"· Chung, 119 Wn. 2d 273, 

P.2d 668 ( 1992). The "newly discovered" medical records well established that these three 

Respondent physicians fell below the standard care for not contacting J.L. 's main treating 

physicians, and acted in bad faith for providing plainly wrong infonnation to CPS, law 

enforcement, 2013 Dependency Court, 2017 &2018 Civil Court. In light of these clear and 

undisputed evidence, this is a meritorious case. 

The situation in current case was very similar to the willful withholds in Roberson,,. Perez, 123 

Wn. App. 320 (2004). The Roberson court held that, "in this case there is material, very 

important material. .. that was not given to the plaintiffs ... that would have been very important in 

preparation of the case. They were blinded, and they were. I believed, misled, and I believed the 

court was misled." While Defendants in Roberson argued that plaintiffs never asked for 

Detective Perez's medical file or his Labor and Industries file, the court rejected this argument, 

and imposed sanction upon Defendants. Specifically, the court finds that (I) Defendants were 

willful and deliberate and (2) Defendants' withholds substantially prejudiced Plaintiffs' ability to 

prepare for trial. The reviewing court, Division Three affinned Roberson Court's decision and 

held that, 
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"When a trial court grants a new trial on the ground that substantial justice has not been 
done. the favored position and sound discretion of the trial court is accorded the greatest 
deference by a reviewing court, particularly when the trial court's decision involves an 
assessment of occurrences ... that cannot be made a part of the record." Id (quoting 
Olpinski v. Clement, 73 Wn. 2d 944, 951, 442 P.2d 260 (1968)). 

Evidence is material if it was J.L.'s medical records. The credibility of the newly discovered 

medical records cannot really be doubted because the records were provided by Attorney 

General's Office through a separate federal civil litigation. Respondents did not dispute the 

authenticity of these newly discovered medical records but had willfully withheld the critical 

evidence from plaintiffs. In litigation, parties are required to "make a trial less a game of 

blindman 's buff and more a fair contest with the basic issues and facts disclosed to the fullest 

practicable extent." Gammon v. Clark Equip. Co., 38 Wn. App. 274, 279-80, 686 P.2d 1102 

( 1984). 

Here, Appellants were substantially prejudiced by SCH Respondent's intentional withholds. This 

Court should allow them an opportunity to be heard on the merits, instead of dismissing appeal 

for technicalities. On appeal the central issues involve (I) seeking review for the undisputed fact 

that Respondent physicians did misdiagnose J.L without consulting with his main treating 

physicians. and caused irreparable harm to him: and (2) seeking clarification for trial court's 

ambiguous order because(the language was silent was to whether the dismissal order was with or 

without prejudice and signing judge refused to provide clarification. It is particularly important 

because two minors' statute of limitations will not expire for more than a decade. The damage to 

Appellants was real, the negligence of the Respondents was true. Therefore, it is not in the 

interest of justice to dismiss Appellants' appeal before hearing the merits. 

E. Appellants should be afforded a meaningful opportunity to be heard under Due 
Process Clause 
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Both the United States and Washington State Constitutions declare that no person may be 

deprived oflife, liberty, or property without due process of law. "The right to be indemnified for 

personal injuries is a substantial property right, not only of monetary value but in many cases 

fundamental to the injured person's physical well-being and ability to continue to live a decent 

life." Hunter v. North Mason High School, 85 Wn. 2d 810, 539 P.2d 845 (1975). Appellants 

thus have a protected property interest in their claims against Respondents. In any proceeding to 

deprive them of this property interest, procedural due process must be afforded. 

Essential elements of procedural due process include notice and a meaningful opportunity to be 

heard. "A meaningful opportunity to be heard means 'at a meaningful time and in a meaningful 

manner." Morrison v. Dep't of Labor & Indus., 168 Wn. App. 269,272,277 P.3d 675 (2012) 

(citing State v. Shultz, 138 Wn.2d 638,642,980 P.2d 1265 (1999)). Here, Appellants were not 

afforded a meaningful opportunity to be heard because their opening brief had not been reviewed 

by this Court prior to being dismissing appeal. 

IV. CONCLUSION 

Washington case laws did not support dismissing Appellants' appeal for untimely filed brief, 

particularly when there is no evidence to support that Appellants had "voluntarily, knowingly 

and intelligently" waived their right to appeal. RAP 18.9 is the only appellate court addressing 

dismissal on appeal. In their Answer, Respondents (respondent physicians) did not provided any 

evidence of showing that this is an abandoned or frivolous appeal. 

This Court should set aside its January 14, 2019 Order dismissing Appellants' appeal and hear 

the appeal on the merits. Procedural Due Process requires notice and a meaningful opportunity to 

be heard but Appellants' appeal was dismissed before their opening brief was even heard. 
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Appellants respectfully request this Court reconsider its decision dismissing Appellants' appeal 

and provide Appellants a meaningful opportunity to be heard under Procedural Due Process. At 

minimum, Respondent SCH should not be granted a relief because it did not seek relief 

dismissing appeal, and its intentional withholds had misled the trial court and led to this 

unnecessary appeal. 

DATED this 10111 ofFebmary 2019. 

Isl Susa11 Chen 
Susan Chen 
Pro se Appellant 

PO BOX 134, Redmon, WA 98073 

sl Naixia11g Lian 
Naixiang Lian 
Pro sc Appellant 

PO BOX 134, Redmon, WA 98073 
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I hereby certify that on this date I caused the foregoing document to be electronically filed with 
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Dated this 13th day of February, 2019. 
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Declaration of Susan Chen 

I, Susan Chen, am over the age of eighteen, am competent to testify to the matters stated herein, 
and make the following declaration based on my personal knowledge: 

1. I speak a regional dialect of Chinese as my first language. My verbal and written 
communication skills in English are limited. 

2. I do not have any legal training or experience in the legal profession. 
3. I had finished the preparation of the opening brief re: Chen et al v. Darren Migita et al. 

sometime during Christmas period, was ready to submit on January 14, 2019. 
4. I was confused by Commissioner's 12/31/2018 ruling because she stayed only 

Respondents' brief, which I thought it might possibly be an oversight because in the 
12/14/2018 order, this Court did not stay Respondents' brief. I thus moved for 
clarification which was treated as "motion for modification". 

5. On January 17, 2019, I informed this Court that the brief was ready to submit. 
6. I have been struggling to understand the wordings in the two orders. On January 22, I 

filed a submission requesting an Ex Parte order to submit the ready brief. 
7. On January 24, this Court entered an order dismissing the appeal. We did file brief on the 

same day. 
8. The occurrence of delay was due to my limited knowledge about comprehending the 

orders. This was my good faith mistake. J.L. and L.L. are two minors whose claims were 
dismissed (the order was silent as to whether it was with or without prejudice). They are 
innocent, and have relation with this delayed submission. They should not be punished 
for dismissing appeal. 

9. I request this Court give appellants an opportunity to restore their rights for this appeal. 

I declare under penalty of perjury pursuant to the laws of the State of Washington that the 
foregoing is true and correct. 

Signed this 10th of February, 2019 at Seattle, Washington. 
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Filed \Yith Court: 

Appellate Court Case Number: 

Appellate Court Case Title: 

Superior Court Case Number: 

August 10, 2018 - 2:40 PM 
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Coun of Appeals Division 1 
77522-7 

Susan Chen & Naixiang Chen, Appellant's v. Darren Migita MD ct al, 
Respondents 
16-2-26013-6 

The following documents have been uploaded: 

• 775227 _Designation_of_Clerks_Papers_20180810143815D1101615_6529.pdf 
This File Contains: 
Designation of Clerks Papers 
The Original File Name was designation of clerks papers pd/ 

• 775227 _Other_201808l0143815D1101615_5208.pdf 
This File Contains: 
Other - exhibits 
The Original File Name was Exhibit A .pd/ 

• 775227 _State_of_Arrangements_20I 80810143815D1101615_0860.pdf 
This File Contains: 
Statement of Arrangements 
The Original File Name was statement of arrangements - Nolife.pdf 

A copy of the uploaded files will be sent to: 

• Rando@jgkmw.com 
• bmegard@bbllaw.com 
• dnonnan@bbllaw.com 
• lvandivcr@bbllaw.com 
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• wickt@jgkinw.com 
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Richard D. Johnson 

Court Administrator/Clerk 

Court of Appeals - Division I 

One Union Square 

600 University Street 

Seattle, WA 98 IO I 

March 12, 2019 

FILED 
Court of Appeals 

Division I 
State of Washington 
3113/2019 8:00 AM 

Re: Chen,,. Darren Migita et al, Court of Appeals, Div. I. Ca11se No. 775117-7-1 

(Superior co11r1 caJe No. 16-2-26013-6 SEA) 

Dear Mr. Johnson, 

[ om appellant in the above captioned matter. I am writing lo request a correction of docket error. 

On January 22, 2019, I filed "Appellants' Request for ex parte order lo file opening brief', 

Exhibit A, the docket wns adversely displayed as "Motion to extend time to file". Exhibit B. 

Your assistance is greatly appreciated. 

Very truly yours, 

~~ .iµJ,u 

Susan Chen 

PO BOX 134, Redmond, WA 98073 

Email: t:111na11n:.inr@1Z111~1i l.cll/11 

Tel: 323-902-7038 



CERTIFICATE OF SERVICE 

I hereby certify lhal on this date I caused the foregoing document to be electronically 

filed with the Clerk of Court using the CM/ECF system which will send notification of the filing 

lo all counsel of record. 

Dated this 12th day of March, 2019. 

Susan Chen 
Pro Se Appel1W1t 
PO BOX 134, Redmond, 
WA98073 
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N0.775227 

COURT OF APPEALS FOR DIVISION I 

STATE OF WASHINGTON 

SUSAN CHEN ct al. 

Plninliffs/Appcllanls 

v. 

Darren Migita et nl 

Def endnnts/Respondents 

FILED 
Court of Appeals 

Division I 
State of Washington 
1/22/2019 9:23 AM 

APPELLANTS' REQUEST FOR EX PARTE ORDER TO FILE OPENING BRIEF 

(SUPPLEMENTAL SUBMISSION RE: MOTION TO MODIFY} 

Susan Chen 

Pro Se oppetlnnt 

PO BOX 134, 

Redmond, WA 98073 



COMES NOW AppcllnnlS request the Court 10 consider !heir request for an e.r parle Order to 

submit opening brierin connection with their pending Molion to modify Commissioner Masilko 

K.anaznwa 's 12/31/2018 Ruling before this Court, as further expressed below: 

On November 29, 2018, Appellants filed motion to disqualify Smith Goodfriend, P.S. at trial 

court due 10 their pending CR 60 motion nt trial court, alleging Ms. Chen h:id sh:ired substantial 

confidential infonnation with Smith Goodfriend, P.S .. Respondents responded, arguing that the 

trial court cannot rule on 1heir representation because they 11rc appealing attorneys. Appcllanls 

replied, pointing out that trial court could make findings, ilnd also could regulate their activities 

within trial court. On December 12, trial court Judge Ken Schubert ruled on the motion, making 

findings nnd applying RPC 1.9 (a) to the matler of conflicts of interests about Smith Goodfriend. 

On December 3, 2018, Respondents filed motion lo confinn representation at Appellate Court. 

Appellants responded. On December 17, Respondents replied. claiming that Smith Goodfriend 

"shell abide by [12/12/2018] Order." Respo11de11ts' Reply, at P. 8. 

On December 12, Appell:mls filed motion to disqualify Smith Goodfriend, P.S. al oppcllalc 

Coun, alleging conflicts of in1ercsts barring Smith Goodfriend, P.S. from represenling 

Respondents in the same matter in which their interests are materially adverse to the intcrcsls of 

Appellants. Respondents did nol respond lo the motion. On December 27, Appellants replied, 

asking lhis Court to granl their motion due 10 Respondcnls' failure to respond, nnd the perceived 

conflicts of interests. 

On December 3 I, 1018, Commissioner Masako Knnazawa enlered a ruling, directing parties lo 

seek trial court's entry of findings on Smith Goodfriend's conflicts of in1eres1s1, nnd stayed only 

Respondents' bricfl. 

1 Commissioner's ruling was .icccp1ublc on t:?,• 31 2018 bcc:iuse on lhal day, Judge Schubert's l2 •' 12,2018 
Order was still appcnlilble; Commissioner's ruhng was subscqucnily subjccl to modilic:11ion bcc.iusc ns of 
1/11/2019. Judge Schubert's Order bccnmejinal under Ooc1rine of Res Judic.11.i nf11:r 30 days' .ippcaling 
period. 

2. Commissioner's Ruling was ncluiJI n modification of this Court's 12/14.2018 Ordcrbc:c.iusi: the 
12/14 2018 Order did not allow stiying Respondents' brief. 



On January 2, 2019, Appellants moved for clarification seeking stay for both pilrtics pursuant to 

RAP 10.2 (b}, the on{v court rule governing timing for filing briefs. RAP 10.2 permits 

Respondents "JO days" to respond to Appellants' brief. Appellants argued that Respondents will 

nol be prejudiced if slaying Appellants' brief because Respondents always have .. 30 dnys" under 

RAP l 0.2; but if only staying Respondents' brief Appellants mny be prejudiced because 

Respondents may obtain more than ''30 days" lo review, and prepare their Response. Appellants' 

another ground to stay brief was because their Motion for Reconsideration on the same disputed 

issues on appeal was before the trial court - Judge Schubert said thal these erroneous orders 

should be v11cotcd and nrticularcd at the Show Cause Hearing that he believed that his three 

colleagues at Court of Appeals would agree with him, :md get this fixed. 

In Response, Respondents were unable to rebut Appcllanls' argument that RAP 10.2 is the only 

court rule governing riming for brief. lns1end, they mode improper and irrelevant arguments, and 

misinlerprelcd court rule. 

In their Reply, Appellants pointed out that Respondcnls had two law finns appearing on their 

behalf so even if disqualifying Smith Goodfriend will not affect their ability to file n Response. 

Further, without attorneys is not a reason to stay brief because Appellants were prose. 

Appellants further informed this Court that Judge Schubert's Order (together with his findings on 

December 12, 2018) has become final os of January 11, 2019, so Commissioner Kanazawa' 

Ruling was subject to modified as "confinn findings" (instead of seek findings) because the 

disputed conflicts of interests had been odjudicaled under Effccls of Res Judicnlil nnd collntcrnl 

Estoppcl. Appellants nfso explicitly request lhis Court to provide an instruction for Appellants to 

submit brief (if this Court requires Appellimts• immediale submission) so thnl "Appellants' brief 

will not disclose to Respondents DI an earlier lime, so that only 30 days are permitted for their 

response, consistent with RAP 10.2 and under Appearance of Fairness Doctrine." 

On January 17, Judge Julie Spector signed an order, confirming Smith Goodfriend's 

Representation, for exceeding her lcgnl nuthority (as trial court judge, she cnnnot confirm the 

representation al appeal), and applied RPC 1.18, contrary to o prior final judicial decision dared 

on December 12, 2018. Finality of judgment is a central volue in the legal system llS provided in 

U.S. Constitution since 1792, no m11uer should be re-litigated and re-adjudicated, This Court 

2 



should not consider Judge Speclor's Order, which was inconsistent with Judge Schubert's prior 

order dated on December 12, 2018. 

If this Court modifies Commissioner's Ruling to stay Appellants• brief as argued above, this 

issue: is moot, and this Court need not reach this request for ex part order to file brief. Bui if not, 

then on this motion, Appellants present lo this Court that while motion to modify is pending 

before this court, Appellants arc willing to abide by this Court's order and rendy lo submit their 

brief, the only relief sought is an ex pane order to file lheir brief so that their brief will 1101 be 

disclosed to Respondents in less than 30 days, pursuant lo RAP 10.2. Appellants can send their 

brief to the clerk and/or case manager, instead of filing on line upon the grant on the motion. This 

request is to show Appellants' sincerity, but not concession. 

Respondents' irrelevant arguments on Judge Schubert's findings of application of RPC 1.9 

were judicially estopped by nil their prior statements thnt they "shnll abide by that Order." Reply 

at P.8. The langu:iges in Judge Spector's order was barred by Res Judicntn because it 

contradicted with Judge Schubert's previous findings. Respondents could have appealed. They 

did not. This Court should affirm Judge Schubert's findings on 12l l2/2018, and accordingly 

modify Commissioner's Ruling to "confinn findings" on 12i l2120l 8. 

Respectfully submilled DATED on this 21 •t of January , 2019. 

Is ' Susan Clie11 

Susan Chen 

Is' Nal-ria11g liall 

Naixiang Lian 

PO BOX 134, Redmond, WA 98073 

3 



CERTIFICATE OF SERVICE 

I hi.:rcby certify 1ha1 on Ibis d:11e I caused 1hc foregoing document to be clcctronic:illy filed wi1h 

the Clerk of this Court using the CM ECF system which will send notilic:ition of1hc tiling 10 :ill 

counsels of record. 

Dated tlus 2 P1 day of Jnnunry. 2019. 

r S11m11 Chen 
Sus:m Chen 
Pro SC Arpcllant 
PO BOX 134, Redmond, WA 98073 
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SUSAN CHEN - FILING PRO SE 

January 22, 2019 - 9:23 AM 

Transmittal Information 

Filed with Court: Court of Appeals Division l 
Appellate Court Case Number: 77522-7 
Appellate Court Case Title: Susan Chen & Naixiang Chen, Appellant's v. Dnmm Migita MD el al, 

Respondents 
Superlor Court Case Number: 16-2-260l3•6 

The following documents have been uploaded: 

• 775227 _ Other _2019012209194601412117 _5446.pdr 
This File Contains: 
Other • Request for ex partc order to submit brief 
Tlte Orfgi11al File Name was plai11lijfs request Ex parte order to sllbmit ope11i11g b1·ief•v I .pdf 

A copy of the uploaded files wilJ be sent to: 

• Rnndo@jgkrnw.com 
• andrienne@wnshingtonappeals.com 
• bmegurd@bbllaw.com 
• dnonnan@bbllnw.com 
• hownrd@wnshinglonappeals.com 
• lvnndivcr@bbllaw.com 
• lynigucz@bbllaw.com 
• michellc@jgkmw.com 
• lafnn@jgkmw.com 
• lori@washingtonappeals.com 
• wickr@jgkmw.com 

Comments: 

Sender Name: Susan Chen • Email: tannonnan@gmoil.com 
Addn:ss: 
PO BOX 134 
Redmond, WA, 98073 
Phone: (646)820-8386 

Note: The Flling Id is 2019012209194601412117 
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14 

IS 

16 

17 

The Honorable Ken Schubert 

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

SUSAN CHEN ct al, 

Plaintiffs, 

vs. 

DARREN MJGITA, et al 

Defendants. 

I. 

CASE NO. 16-2-26013-6 SEA 

PLAINTIFFS' AMENDED MOTION 
FOR ORDER TO SHOW CAUSE AND 
ORDER TO VACA TE 
JUDGEMENT/ORDERS 

RELIEF REQUESTED 

18 Plaintiffs Susan Chen and Naixiang Lian respectfully move the Court for: (1) an Order to Sho\\ 

19 Cause requiring Defendants Dmen Migita, Jan Kodish, James Me~ and Seattle Children'! 
20 

21 
Hospital ("SCH") to show cause why the court should not grant Plaintiffs' Motion to Vacat( 

22 Judgment/Orders; and {2) an Order vacating the Judgment/Order.; dated March 3, and April 10, 

23 2017. The motion lo vacate ("motion''} was originally filed with this Court on March 2
1 
20181 bu 

24 
the assigned judge has retired, Defendants did not respond to the motion, this court did not heai 

25 

26 the motion. Pursuant to LCR 60 {e) (2), this amended motion is brought before Chief Civil Judge 

27 Honorable Ken Schubert. Under RAP 7 .2, the trial court has jurisdiction to hear this CR 60 motion 

28 

29 
1DKT 107 

30 



The motion is brought on both procedural and substantive grounds. ''Newly discovered" SC 

2 record indicates orders were obtained through Defendants' "fraud'' and "misn:presentation" fo 

3 

4 
cbcny-picking twenty (20) pagi::s (mostly entered by defendants) from five hundre nine 

~ record. By denying Plaintiffs' nccess to full record2, and further withholding critica s 
6 evidence, Defendants' misconduct has wrongfully deprived plaintiffs of their legal rights to du 

7 process oflaw by, interalia, depriving them ofan unbiased tribunal with a full and fair record o 
g 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

evidence pertaining to the civil action. 

The orders are void upon Defendants• defective service and procedural derccts for mistaken) 

denying plaintiffs opportunity to provided by CR 26 and CR 56. As held by Washington Suprem 

Court in Schroeder, dismissing minors' claims with prejudice violates article), section 12 ofth 

Washington Constitution. Notably, failure to comply with mandate of the guardian ad litem statu 

renders judgments against minors voidable. See, e.g., ln Re: the Dependency of.· A. G. 

II STATEMENT OF FACTS 

This case arises from the unlawful arrest and prosecution of Ms. Chen and related unlawfu 

removal of minors J.L and LL, which were premised on Defendants' false allegations that J.L ha 

been mistreated by Ms. Chen, while io fact J.L. suffered from well-documented medical issues. 

22 Plaintiffs were harmed by Metz's false n:port conl.B.ining materially misleading statements 

23 

24 

25 

26 

omitting significantly exculpatory infonnation; Darren Migita's misrepresentation; and Kodish' 

misdiagnosis/conclusion. The bann would not have happened if Defendanls had engaged in 

adequate consultation with JL's treating physicians prior to a wrong conclusion/diagnosis and no 

27 pre-manged en unlawful removal. 

28 

29 

30 
1 Chen Deel., 69; Lian Deel., 6-8 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Following the dismissals, Plaintiffs made two attempts to appeal. The first one was considerc 

"discretionary review" (#768247) instead of "appeal" because "the other pending claim wider th 

same caption". Plaintiffs then voluntarily dismissed the remaining defendants and appealed whic 

is currently pending(# 775227}J. 

SCH's full record does not support a child abuse/neglect case but the contrary. The "newt 

discovered" record reveals significant omissions and concealment from the previous medical 

record submitted by defendants: 

1) Prior to October 24, 2013, JL has been repeatedly seen by multiple SCH providers 

occupational therapist, physical therapist, Audiologist, GI specialist, nutritionis 

endocrinologist, nephrologist. otolaryngologist, ER and urgent care providers. Al 

providers directly witnessed J.L. 's gastrointestinal symptoms but nobody ever suspecle 

child abuse/neglect:4. 

2) Defendants fell below the standard care for not consulting with J.L. 's treating physician 

before jumping lo a conclusion. Prior to October 24, 2013, none of defendants directly s1rn 

J.L. and/or his family. Defendants lmcw lhat J.L. sees Dr. Green and Dr. Obedawo but di 

contact them prior to a child abuse/neglect conclusion, though Metz made thi 

recommendation in rq>ort. Commissioner Hillman found this "outrageous", and ordere 

Darren Migita talk with Dr. Greto but Darren Migita ooly spent less than five minut 

informing Dr. Green of a child abuse decision but refused to learn J.L. 's medical history!. 

'DK.T 102 

~Chi:n Deel., 12-17 

5 Jo bis cnw1, J.L. 's physician Dr. Green wrote," .. .I think it's damnmg !hat Dr. Magita did not bother hi obtain 

the previous evaluation records before jwnping lo bis conclusions about autism aod 11busdncglcc:t". 
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10 
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12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

The Court also requires DB1Tcn Migita to meet with parents, but he didn't comply up til 

today. 

3) Prior to October 24, 2013, J.L. bas been repeated seen at SCH GI clinic far gastroictestina 

distresses: diarrhea, gas, constipation, distended belly, failure to thrive.'· No providers eve 

concerned that parents starve J.L. 

4) SCH record indicates that J.L.'s weight fluctuates under his parents' care as well as durin 

hospitalization, ( and also in fosler homes)'. J .L.'s weight on October 24, 20 I 3 ( at removed 

was lbc same as on November 20, 2013 (after removal). Five (5) "increased" and seven (7l 

"decreased [weight)" were observed during hospitalization but defendant Darren Migi 

told the Court thot J.L. gained weight in hospital but lost weight under parents' care. 

S) On October 28, 2013, Kodish conducted a forty (40} minutes' "Mental Health Evaluation' 

and concluded JL has no autism but "reactive attachment Disorder"1 Family history i 

recognized a major risk factor for most psychiatric disorder' but Kodish 's conclusion reli 

upon "largely unknown" family history and without interviewing parents. 

6) Metz was aware that JL was seen and released by Dr. Russell Migila but stated different! 

in bis report. Defendant Metz has full access to J.L 's medical record but was deliberate} 

indifferent to Ms. Chen's innocence.' 

7) Darren Migita provided multiple false information to the Court10, e.g. claiming J.L. 

26 'Chen Def;!., 12, 15, 18-24. 

27 7 Cbc:0 Deel., 2 l-24. 

28 1 Chc:o Dccl.,40-46. 

29 ' Cbeo Deel, 30-34 

30 11 Chen Deel., 35.39 
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12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

27 

28 

29 

30 

"kidney failure" by citing an old lab, and further omitting the material fact that J.L. was 

seen but discharged by Dr. Russell Migita; claiming "J.L. has no GI distress" bu 

prescn"bed GI mediations for J .L. during hospitalization and at discharge even after bavin 

told Court that J.L. hes oo GI problems10· 

8) In dismissing criminal charges, King County Prosecutors wrote, "In the Scan team consul 

report dated 10/27/13, Dr. Metz wrote that [Ms. Chen] refused to follow Dr. Russel 

Migita's advice on 10/20/13 by leaving the ER against medical advice ... Dr. Migita's E 

report docs not support this statement. .. Dr. Migita further told [Ms. Chen] to take [J.L.] t 

see Dr. Hnlamay again in 1-3 days which [Ms. Chen] did ... The Stnte will be unable t 

sustain its burden in this case. The evidence shows that [Ms. Chen] took [JL] to the E 

when instructed to do so. Perhaps most significantly, the SCH SCAN team• s written repo 

regarding [J.L.]'s medical history was not accu.rate .••• [Ms. Chen] will also be able to sbo 

that [J.L.] had a distended abdomen for 6+ months and no doctor or nurse ever called CP 

or requested a medical hold before 10/24/13." 

m. STATEMENT OF ISSUES 

1. Should the Court vacate the Judgement under CR 60 (a) caused by clerical mistakes? YES. 

2. Should the Court vacate the Judgement under CR 60 (b) (I) for "excusable neglect an 

irrcgu1arity"7 YES. 

3. Should the Court vacate the Judgment under CR 60 (b) (3) due to "newly discovered' 

evidence? YES. 

4. Should the Court vacate the Judgment under CR 60 {b) (4) due to Defendants' "fraud 

"misrepresentation"? YES. 
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4 

5 
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9 
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17 

5. Should the Court vacate the Judgment under CR 60 (b) (5) because the judgment is void 

YES. 

6. Should the Court vacate the Judgment under CR 60 (b) (11) for any other reasonsjustifyin 

relief from the operation of the judgment? YES. 

IV. EVIDENCE RELIBD UPON 

1. The pleadings, papers previously filed herein and court email correspondence. 

2. The declarations of Susan Chen, Naixiang Lian and the "newly discovered" full record fro 

SCH and DSHS through Federal Court Civil action. {See, Chen Deel., Exhibit A, Exlubit 

and Exhibit C). 

V. LEGAL AUTHORITY AND ARGUMENT 

A. Orders entered with procedural defects are subject to vacate under CR 60 (a) 

Plaintiffs pro se filed this civil action on October 24, 2016 and not provided a notice of Rul 

18 Requ~ment under LCR 11 (a} (3). On December 8, defendants filed a prc--discovery Motion fo 
19 

20 
Swnmary Judgment seeking a dismissal with prejudice against all plaintiffs (including minoo) 

21 Ms. Chen requested a continuance for discovery under 56 (f) in her response, DKT 36 and als 

22 March 3 Hearing but was denied. Notably, the claims WCTe dismissed with prejudice befor 
23 

defendant DSHS filed Notice of Appearance11• 
24 

25 Pn:.cliscovcry summary judgment was premature, as Discovery is frequently pennittcd · 

26 litigation - a summary judgment is only appropriate after adequate time for discovery. By law · 

27 
most jurisdictions, no summary judgement motion can be granted until discovery is complete. 

28 

29 

30 11 DICT48 



Because a party moving for summary judgment must demonstrate the absence of any issue o 

2 material fact. a cowt should only grant summary judgment after the parties have been given 

3 

4 

s 

adequate opportunity for discovery. See, e.g., Anderson, 477 U.S. at 250 o.5, 257 (noting tha 

swnmary judgment should be refused "where the nonmoviog party has not had the opportunity t 

6 discover infonnatioo that is essential to bis Case 1: l O-cv-00651-JDB Document 36 Filed 09/08/1 

7 Page 3 of J 7 4 opposition," end that the nonmoving party should have "a full opportunity t 
8 

conduct discovecy"). 
9 

10 Courts routinely reject motions for a pre-discovery summary judgmeol See, e.g. Loughlin v 

11 United States, 230 F. Supp. 2d 26, St (D.D.C. 2002) (denying summary judgment where non 

12 

13 
moving party had no oppommity for discovery). "Courts have noted that pre-discovery summ 

14 judgment motions arc premature and should only be used for exceptional circumstances." Bany 

15 

16 

17 

18 

2005 WL I 026703. 

[n opposing to Defendants' motion for swnmary judgment, Plaintiffi rightfully asserted thn 

swnmary judgment should not be granted until lhey had an opportunity to obtain discovery. Se 

19 CR S 6 ( e ). After the commencement of an action, parties arc generally allowed to obtain discove 

20 

21 

22 

23 

24 

25 

26 

of "any matter, not privileged, which is relevant to the subject matter involved in the pcndin 

action." CR 26 (b} (l). CR 26 provides for a "right lo discovery" without requiring a good caus 

showing. Cook v. King Caunry, 9 Wn. App. 50, Sl-52, 510 P. 2d 659 (1973). 

As discussed in Ms. Chen's declaration, Plaintiffs learned, through discovery in a separate leg 

proceeding, that the complete set of medical records in Defendants' possession included reco 

27 that support Plaintiffs' theory of their case - documents that were omitted from the selective reco 

28 provided by Defendants in support of their motion for summery judgment These records, at th 

29 
very least, raise genuine factual disputes regarding Defendants' knowledge, motives, and intent i 

30 



participating in CPS action at issue in the case. Judge Hill's fai1urc to grant Plaintiffs• request fo 

2 discovery deprived Plaintiffs of opportuni Ly to discover this infonnation prior to entry of the Orde 

3 

4 

s 
6 

7 

8 

nod constitutes another clear procedural error. 

Summary judgement was otherwise inappropriate on the merits. If addressing the merits, CR 41 

(b) (3) applies, findings wen: required under CR 52 (a) but no findings were included in the order 

Judge Hill is required to disqualify herself from hearing the case by Code of Judicial Conduc 

2.J I (A)(6)(d) due lo her role as the judge presiding over plaintiffs• related dependency case an 
9 

1 o making multiple important decisions, especially J.L. 's out-of-home placement. Judge Hill's failur 

II 

12 

13 

14 

15 

16 

17 

18 

19 

to disqualify herself constitutes another clear procedural error. 

B. Orders entered with derective service are subject to vacate under CR 60 (b) (1) 

Defendants did not satisfy the service requirement for motion for summary judgment defined · 

CR 56 (c}, CR S (2) (A), CR 6 (e). CR 56 (c) requires not later than 28 calendar days' notice fo 

both the motion end supporting documentation to be served before the hearing. Defendants di 

not serve Plaintiffs on the claimed date but through later email. See, Exhibit 2. Even if the chlime 

service dale is true (which is denied by plaintiffs), Defendants still did not satisfy the ''28 calend 

lO days" requirement, as explained below. 
21 

22 
1n an unpublished opinion on Coast Real estate services for Greetree apartment in King county, 

23 Jeanetta Walston v. Wayne R. Richardson, 2015, Court of Appeals held, "CR 56 (c) requires 

24 

25 

26 

27 

28 

29 

30 

party moving for summary judgment to serve the motion 'not later than 28 calendar days' befo 

the hearing." CR S (2) (A) states that when a party elects to serve by mail, such service is "comp le 

upon the third day following the day upon which [relevant documents] are placed in the mail. .. 

CR 5 (2) (Ar' (emphasis added). In this case, Defendants elected to serve by mail then CR 5 (2 

{A) applies. If Defendants mailed on February 2, the service is deemed complete the third day, i.e 



Fcbrumy 5, whicb is Sunday resulting the service lo be complete on February 6, less than 28 day 

2 befon: March 3 Hearing, non-complying with CR 56 (c). CR 6 (e) requires "3 days shall be adde 

3 

4 

s 

to the prescnbed period" when served by mail. 

"Any judgment entered on the basis of defective service of process is void". See, Allstate Iruuranc 

6 v. Khani, 75 Wn. App. 317. Defendants' defective service end non-compliance with CR 56 (e) an 

7 

8 

9 

10 

11 

12 

13 

CR 5 (2) (A) is fatal, rendering order void. 

C. An unconstitutional order is vold and subject to vacate under CR 60 (b) (5) 

In Schroeder, Washington Supreme Court declared RCW 4.16.190 (2} unconstitutional becaus 

"RCW 4.16.190 (2) eliminates tolling for minors in medical malpractice actions." and "limits th 

ability of certain plaintiffs - those whose injuries occurred during childhood • lo bring medi 

14 malpractice cloims". The Court held that, 1'there is no reasonable ground for limiting and deprive 

15 the trial court of its personal jurisdiction over lhc children. malpractice defendants' liability t 

16 

17 

18 

patients injured during minority." The Schroeder decision is to remove ''burden" fro 

11particularly vulnerable population.'\ and to protect their fundamental rights of access to th 

19 court12• 

20 Undisputedly, Defendants' conclusion is made before consulting with J.L's main treating docto 
21 

primary physicians and reviewing a full medical history is not "meeting the standard of care" an 
22 

23 "in good faith" in any countries. A medical conclusion/diagnosis without input from patient' 

24 Indeed, the Dependency Court was "outrageous" for Darren Migita's below standard care. 

2S 

26 

27 

Attorney Kirkwood was "shocked" at Defendants' 11kindergarten medicine11
• 

28 11 As an experienced attorney working on medical malpractice for over 30 years, Spokan 

29 Attorney Mr. Keith Douglass believes dismissing minors' claims with prejudice under Schroede 
is unconstitutional since state Supreme Court's intention was not to deprive minors' opportunity 

30 Mr. Douglass further believes failure to appoint GAL rendering action "null". 



This is a meritorious case: Defendants failed lo provide standard of care, and JL was harmed b 

2 her misconduct and negligence. The rights to access to the courts is fundamental to our justic 

3 system protected by U.S. and Washington Constitution. JL is entitled to bis court day befor 
4 

5 
reaching majority of age, and to have bis case fully presented with the assistance of a competent 

6 attorney. Dismissing minon;' claims with prejudice is in violation of Constitution. 

7 

g 

9 

JO 

It 

12 

13 

14 

D. Orders obWned through urraud,. are subject to vacate under CR 60 (b) (3) and (4) 

1. The case Is well pied and has merits, Defendants' arguments are based o 

significant withholds and concealment 

Pro se Plaintiffs brought this lawsuit in good faith. As the Federal Panel found, her claims bav 

merit, as conceded by the State and prosecutors in three previous proceedings, and the damage t 

JL and family is teal. The elements for a medical negligence claims are: (1) the existence ofa du 

15 owed to the complaining party; (2) a breach thereof; (3) a resulting injury; and (4) a proximal 
)6 

17 

18 

19 

20 

21 

cause between the claimed breach and resulting injwy. Pedrom v. Bryant, 101 Wn. 2d 226, 228, 

677 P. 2d 166 (1984). 

In this case, plaintiffs adequately allege that Defendant misdiagnosed J.L., failed to provide th 

standard of medical care, and breeched the standard of care by refu!ling lo contact his main treatin 

22 physicians, and reviewing his full mcdjca( history, but delivering false information to the court 

23 

24 

25 

Complaint at 10-17. Plaintiffs further alleged that J.L was dsmaged by separating him from bi 

family for eleven months, arresting bis mother unlawfully, and preventing his ongoing an 

26 successful treatment for autism and GI issues. Plaintiffs alleged that "That all or the injuries an 

27 damages sll.!ltaincd by the plaintiffs were the direct end proximate result of the negligence action 

28 of [defendant] ... " Complaint at 19. 
29 

Whether plaintiffs cen ultimately prove their allegations wiJI be a matter for the factfinder, but if 
30 
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16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

27 

28 

29 

30 

the allegations are true - and at this very early stage (discovery bed not been commenced) the 

must be both taken as true and interpreted in the light most favorable to the plaintiffs - defendan 

did not provide standard care for J.L and J.L. consequently suffered and continues to suffer due t 

defendants' negligence B.Dd misdiagnosis. If the Court detennincs that the facts must be pied wi 

greater specificity, the proper resolution would be to afford pro se plaintiffs an opportunity to 

reallege these claims with additional facts, and not dismiss with prejudice et this stage. See Bini, 

290 F. Supp. 3d at 1204. 

"Newly discovered" evideocc well establish its merit A dismissal with prejudice against mino 

children under these circumstances is "illogical and inconsistent with other recognized instanc 

of 'extraordinery circumstances' and "fails to respect the solicitude the law affords minors." See, 

ATv. M. Cohen, 2017. Minors are entitled to their court day with assistance ora competent counsel. 

"In a fair system, victory should go to a party who bas the better case, not the better representation". 

l. Defendants were not immune for "pre-arranged removal" and 14bad faith" CP 

participation under RCW 26.44,060 

Defendants repeatedly claimed that they arc immune under RCW 26.44.060 but could aot provid 

an innocent explanation why they did not consult with J.L. 's doctors before a conclusion. Thi 

statute does not apply to a bad-faith .. pre•ammged rem~val" by Metz whose twisted reports we 

recognized by Assistant attorney General Mr. David LaRauss and prosecutors. Defendants• 

conclusioo without ioput from JL's primary physicians for a minor patic:nt with complex medical 

situation is not .. in good faith" but "doing kinderge.rten medicine". Darren Migita' 

misrepresentation was contruy to medical evidence. Kodish's psychiatric diagnosis was relic 

upon "largely unknown history". Defendants are "in bed faith" - their CPS participation are with 

11 



2 

3 

4 

5 

6 

7 

8 

9 

malice13• 

E. Failure to appoint GAL does not make the children parties of the case, renderio 

actions on behalfofmioors "null" and void underCR60 (b} (5) . 
Under RCW 26.26.090, the child "shall be made a party to the action." A minor child is to b 

represented by a general guardian or a GAL. At least one court bes held that the absence of th 

child, as an indispensable party, deprives the trial court of jurisdiction to enler a judgment und 

the California version of the UPA. SEE PEREZ v. DEPARTMENT OF HEALTH, 71 Cal. App 

Io 3d 923, 138 Cal. Rptr. 32 ( 1977}. Washington has recognized the necessity of a guardian ad lite 

II 

12 

13 

14 

15 

16 

17 

in paternity actions in which the identity of the father was an issue or the child's rights wer 

adversely affected by dismissal of the action. See, e.g., Millcrv. Sybouts, 97 Wn.2d 445,645 P.2 

1082 (1982) (failure of guardian ad litem to appear at the motion for summary judgment rendere 

the summary judgment of dismissal void); State ex rel. Henderson v. Woods, 72 Wn. App. 544 

865 P.2d 33 (1994) (either the State must conduct a reasonable inquiry into the identity of th 

18 natural father or the child must be represented by a guardian ad lilcm to ensure due process); In7 

19 Wn. App. 350. Custody of Brown, The Court of Appeals held that the absence of a GAL deprive 

20 the bial court of jurisdiction, and reverses the judgment. 
21 

22 
Procedural due process also requires that the child be represented by GAL in a private patemi 

23 action because "'no individual should be bound by a judgment affecting his or her interests wher 

24 be [or she] has not been made a party to the action."' Santos, at 147 (quoting Hayward, at 617). I 
2S 

is fundamental that parties whose interests are at stake must have Bll opportunity lo be heard .. et 
26 

27 meaningful time and in a meaningful manner." Olympic Forest Prods., Inc. v. Cbeussee Corp., 8 

28 

29 

30 
u ChC11 Dcc:I., 30..S2. 



Wo.2d 418,422,511 P.2d I002 (1973), quoting Annstrong v. Manzo, 380 U.S. 545, 552, 14 L 

2 Ed. 2d 62, 85 S. Ct. 1187 {1965). Because a child cannot represent his/her own interests 

3 

4 

s 

appointment of GAL is necessary to protect their intcrcsL 

In Washington, any person l 8 years of age or older may sue or be sued in a state court. See, 

6 Wash. Rev. Code§ 26.28.01S (2002). A yo11Dger person may sue or be sued. but only through 

7 

8 
duly•appointed GAL. 14 Washington courts long recognized that "the children's interests ar 

paramount." See, In Re: the Dependency of: A.G .. The appointment or a guardian ad lltem 
9 

10 mandatory", Mezere v. Flory, 26_ Wash. 2d_274, 278, l 73_P.2d_776 {1946), citing Ball v. 

11 Clothier, 34 Wash. 299, 75 P. 1099(1904); State e.r rel. Davies v. Superior Court, 102 Wash 
12 

13 

14 represented by a GAL, or iudgmeob against her may be voidable at her option. Whether th 

1S minor will be ollowed to avoid judgments or whether judgments arc allowed to stMd depends upo 

16 

17 

18 

19 

whether the court finds that the minor's interests were protected to the same extent as if a GAL ha 

been appointed at the time the action was instituted. See Newell v. Ayers, 23 Wash. App, 767, S9 

In current action, if the judge bad appointed GAL prior to entering a dismissal order then th 

2° Court can determine if the children consented to a lawsuit represented by pro se parents wi 
21 

22 

23 

language barriers; and if being represented by prose parents was in the best interest oftbe childr 

As pointed out by Mr. Khong, Court-appointed GAL for a different case that Ms. Chen is canno 

24 provide competeotrepresentatioo due to her lacking "legal knowledge and/or language capability". 
25 

26 

27 14 Wash. Rev. Code § 4.08.0S0 (2002) (minor as a plaintiff/defendant in superior court); Wash. Rev. Cod 

28 § 12.04.140 (2002) (minor as a plaintiff in a district court); Wash. Rev. Code§ 12.04.1 SO (2002) (minor 

29 a di:fendant in a district court}. 
P.2d 3 {1979). 

30 



Mr. Khong wrote, ''Ms. Chen•s prose attempts to help shepherd the case along ... arc simply no 

2 sufficient to address the matter in a proficient manner." Minors had been severely prejudiced b 

3 

4 

5 

6 

7 

8 

9 

lO 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

judgment ngainst them since no investigation was conducted to determine if they widerstoo 

and/or consented to filing a prose litigation by non-attorney parents. 

In Re: the Dependency of: A.G .• the Court found that, "the record before us shows lhat n 

attorney brought up the matter of en appointment of a guardian ad litem to any of the judges o 

commissioners who made the numerous decisions. No court brought up the matter on its own, an 

no good cause delcmunation was ever made." The appellate court held that appointing guardi 

ad litem is "mandatory", and "also imposes sanctions because both the Department of Social an 

Health Services (DSHS) and trial court failed to comply with the mandate of the guardian ed lit 

statute". 

Plaintiffs made at least two attempts to caution the Court by proof in the record: See, DKT 3 

(parents cannot directly represent the children (for lacking GAL)): See, also, DKT 44. in motio 

for reconsideration, plaintiffs explicitly cautioned the court on failure to appoint GAL. Plaintiffi 

wrote, "due to failure to appoint a Guardian ad litcm ("GAL"} to bring the action, the action oo 

behelf of the minors was a nullity, nnd then: was no action on behalf of the minors for judicia 

consideration, and therefore no action to dismiss". Different from In Re; the Dependency of: A.G., 

plaintiffs in this case did adually raise the issue of faUure to appoint GAL but the court neitbe 

appointed GAL nor made any good cause detennination prior to dismissing minors• claims wi 

prejudice. 

The basic principles in this area of the law, almost universally followed, are stated thus: "Wbil 

the appointment of a guardian ad !item for en infant defendant is not jurisdictional in the sense tha 

failure to make such appointment deprives the court of power to eel and rendcn; such judgmen 



2 

3 

4 

s 
6 

void. a judgment rendered against an infant in an action in which be was not represented by 

guardian ad litem or a general guardian is erroneous, and can be overthrown by writ of error co 

nobis, or by motion in the same court, or by proper appella!e proceedings, at least where the wan 

of such representative affects the substantiaJ rights of the infanL" 27 Am.Jur., Infants, s. 121, p 

842. Due to the absence of GAL both L.L end J.L were not properly before this Court, an 

7 judgement against lhem should be set aside upon this motion. 
8 

9 

10 

t1 

12 

13 

14 

ill. CONCLUSION 

For the reasons stated, "newly discovered" evidence clearly establish that there is a factual rusput 

of whether defendants acted in good faith. SummBJ}' judgment was clearly improper in light o 

this and many other genuine clisputcs of materiel fact, Failure to comply with the mandate of th 

guardian ad litem statute hos rendered orders voidable. Plaintiffs respectfully move this Court fo 

15 
an order to Show Cause why Plaintiffs should not be granled a motion to vacate judgments. 

16 

17 Respectfully SUBMITTED this ~fSeptember, 2018. 
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Isl Susan Chen 

Susan Chen 
Pro Se Plaintiff 
P.O. Box 134 

Redmond, WA 98073 

I certify that this motion, not counting the cap/ion or 

the signature block, contains 4193 words, In 

compliance with Local Civil Rules. 

Isl NaWangLian 

Naixiaog Lian 
Pro Se Plaintiff 
P.O. Box 134 

Redmond, WA 98073 
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The Honorable Ken Schubert 

s SUPERIOR COURT Of WASHINGTON FOR KING COUNTY 
6 11,----------------,-----------------, 
7 SUSAN CHEN ct al, CAS£ NO. 16-2-26013-6 SEA 

DECLARATION OF SUSAN CHEN IN 
SUPPORT OF MOTION TO VACATE 
SUMMARY JUDGMENT AND DENIAL 
OF MOTION FOR RECONSIDERATION 

B 

9 

JO 
vs. 

Plaintiffs, 

11 DARREN MIGITA, ct al 

12 Defendants. 
13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

I, Susan Chen make the following declnration based on my personal knowledge: 

1. l am over the age of eighteen. 

2. I am mother of two minor children, J.L. nnd L.L. l speak a regional dialect of Chinese as 

my first language. My verbal and written communication skills io English are limited. 

3. Other than the aforementioned proceedings, [ do nol have any criminal history nor any 

record for .rusp~cted child abuse/neglect 

4. As a result of Defendants Darren Migita, Ian Kodish, James Metz's maliciou.s CPS 

involvements, I was the subject of wrongful dcpcndcocy and subsequent criminal 

proceedings initiated in lalc 2013. Both proceedings were dismissed in September 2014. 

5. J do not eny legal training or experience in lhe legal profession, 

29 DECLARATION OF SUSAN CHEN IN SUPPORT OF 
30 

PLAINTIFFS' MOTIONTOVACATEORDORS 
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6. My younger child, J.L has complex medical condition. He was diagnosed as autism by 

Lakeside Autism Center in 2012 and has been working wilh a team of providers 

including autism specialists (Dr. Green and Dr. Gbedawo), as well as therapists 

(occupational therapist,, speech therapist, physical therapist, ABA therapist, clc.) for 

behavioral modification. He also sees olher specialists (e.g. gastroenlerology, nutrition, 

{ceding, elc.) when necessary. He occasionally sees urgent care. 

7. Prior to bringing the motion to vacate, I only read the limited 20 pages' medical recorrl 

provided by dercadants Darren Migit.a ct al and Seattle Children's Hospital ("SCH''), 

Most recently, I am able to read an original and complete medical record for J.L. in SCH 

provided through discovery in a federal civil action {#16-CV-01877-.JLR). 

8. I have attached as Exhibit A, a tnJc and correct copy of medical record (minors' pen;onal 

infonnalion redacted) in support of morion to vacate. This second set of medical records 

("original medical record'') reveal significant omissions from the medical records 

provided by Defendants before. (Page numbe~ were 11dded for easy reference) 

9. A comparison on two medical record reveals Dc:fendanls Darren Migita et al and SCH 

withholds five hundred seventy-one (S71) pages' critical medical information ftom this 

Court; The complete medical record also supports lhe fact that all defendants knew J.L 

sec Or. Gt-cen and Dr. Gbcdawo but none of them ever contact Dr. Green or Dr. Gbc:dawo 

before making a diagnosis and/or conclusion of child abuse:. See, P. 582-585; P. 587-589. 

Defendant Metz indicated in his SCAN report that he would obtain records from Dr. 

Greco and Dr. Gbedawo but lhis never actually happened. Even with 2013 Dependency 

28 Court Order him talkiDg lo Dr. Green, Danen Migita only spent Jess than five minutes 
29 DECLARATION OF SUSAN CHEN IN SUPPORT OF 
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informing Dr. Green of his child abuse conclusion instead of lislcning to J.L. 's medical 

hislory.1 

IO. In late 2013, J.L.'s parents were accused of starving J.L and caused bis failure lo thrive. 

When making these stat!!ments, Defendants knew this is not true but were delibeniCcly 

indifferent to the available facls in SCH medical records. Defendants' misrepresentation 

lo the Dependency Court icd lo J.L. and his brother being removed, and Ms. Chen being 

criminally prosecuted. Both dependency and criminnl cases were eventually dismissed -

lhc state and prosecutors concluded that il was SCH SCAN team's wrong infonnation 

that caused Ibis tragedy. For example, In his report, Defondnnl James Metz clnimcd 

parents refused to send J.L. to ER on October 20 but J.L. was seen at SCH ER and was 

released on the same day by Dr. Russell Migita as "medicaJly stable". Defendant Darren 

Migjta lestificd at Dependency court that J.L has no GI distress S1Jch that bis parcnls were 

starving him but Darren Migita himrtl/ actually prescn'bed GI medications for J.L. 

pcrendanl Jan Kodish diagnosed J.L having "reactive attachmenl disorder" based on a 

"largely unknown histoty" and without observing interaction between J.L. and bis 

parents, a key clement for the diagnosis. 

24 1 In his email, J.L. 's trearu:ig physician Dr. John Green wrote, u •• .1 think it's damning that Dr. 
25 

26 
Magil.a did not bother lo obtain the previous evaluation records before jumping to his 

17 conclusions about autism and abuse/neglect". 

28 

29 DECLARATION OF SUSAN CHEN IN SUPPORT OF 
lO PLAINTIFFS' MOTIONTOVACATEORDORS -~ 



2 

3 

4 

s 
6 

7 

8 

9 

10 

II 

12 

13 

14 

JS 

16 

17 

18 

19 

20 

21 

l2 

11. Prior to October 24, 2013, none of these three defendant physicians ever directly saw J.L 

and his family. After J.L was removed into SCH and up till Coday, none oflhese three 

defendants ever bied lo conlact and/or meet with J.L. '& family to understand his medical 

history even requited by the 2013 Dependency Court. 

J.L 's multiple vl.rlts to SCH prior to his r~cwal 

12. Prior lo Oclober 24, 2013, J.L. has been repeatedly 5ccn by multiple SCH providers 

including but not limited lo occupational therapist ("OT'), physical therapist ("PT''), 

Audiologist, 'GI specialists, nutritionist, endocrinologist.. olohuyngologist, ER and w-genl 

care providers, etc, All these providers diret:tly witnessed J.L. 's g11Stroinlestinal 

symptoms like distended belly, passing gas, etc. None of the providers ever raised the 

concerns of possible child abuse/neglect and/or called CPS. 

13. In 2012, J.L. saw multiple SCH providers. Foreir;ample, oa September 10, 2012, J.L. was 

seen at Nutrition Clinic at SCH. See, P. 139-141. Also&e, P. 516-518, On September 14, 

2012, J.L. was seen at GI Clinic at SCH. See, P. 13S-138. On September JS, 2012, J.L. 

was seen at Audiology CUnic at SCH. See, P. 132-134. On November IS, 2012, J.L. was 

seen by Physical therapist ("PT"), See, P. 495-P. 496; J.L. was seen at w-gent care 111 SCH 

for fever. See, P. 222-223. 

I 

23 

24 

2S 

26 

27 

14. In 2013, J.L. saw multiple SCH providers. For example, on May 4, 2013, J.L. was having 
I an 11bdominal X-ray at SCH Imaging Department and the results indicate "marked gastric 

distention", See, P. 226-227 and P. 544-545. On Mny lO, 2013, J.L. was seen al SCH GI 

Clillic. See, P. 127-13 l. On May 15, 2013, J.L was seen al Endocrinology Clinic at SCH. 
28 See, P. l23-126. On Jum: 14, 2013, J.L. was seen at SCH GI Clinic. See, P. 118-122. On 
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July 18, J.L. wassl!ell at SCH Olohuyngology Clinic for "speech delay". See, P. 115-117. 

On September 5, 2013, J.L. was &ccn at SCH Ncphrology Clinic. See, P. 111-114. J.L. 

was also seen for developmental challenge: Hearing tC!l for suclilory coocem. See, P. 

132-134. Seeing physicaJ therapist to explore more ways for early intervention. See, P. 

495-496. 

IS. Prior to Oclober 24, 2013, J.L. has been repeatedly seen in SCH GI clinic for his 

gastroinll:stinal distresses including but not limited to diarrhen, gas, constipatioa, 

distended belly, failure to gain weight Per medical record in SCH, as early as his visit lo 

SCH Gl clinic on September 14, 2012, J.L. already presented with a distended belly. See, 

P. 135-138. The provider did not show any concern for child abuse/neglect, nor ever 

suspcttcd that parents were starving J.L. 

16. Prior to October 24, 2013, J.L. conducted multiple testing results in SCH, including but 

not limited lo providers in SCH. e.g. See, P. 5B3-585 labs ordered by Dr. Gbedawo: See, 

P. 587-S89 labs ordered by Dr. Green. These testing includes but not limited to blood 

work, abdominal X•ray, abdominal ultrasound, slool tests, etc. Set, P. 51-1 IO, P. 226-

227, P. 228-253, P. 544-545, P. 548-S49. SCH has possessed the lest results for these 

tests, and all three defendants have full access to these records but was deliberately 

indiffcreot to parents' innoceoce. 

J 7. A complete medical record at SCH well supports parents' diligence and innocence: they 

always followed doctors' instructioo and tonk JL to numerous providers to trying to help 

the child. lo bcr letter to King County Prosecutor's Office, Ms. Chen's criminal defense 

28 attorney, Ms. Twyla Carter wrote, "Ms. Chen did not starve [J.L.). [J.L.] has a well-
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documented history of his nutritional and weight difficulties. [J.L.] has complicated 

medical symptoms that did and coatinue lo affect his ability to gaio weighL Ms. Chen 

took {J.L.] to numerous doctors to try to figure out why [J.L.] could nol (and still cannot) 

gain significant amount of weight". 

J.L. ~ digestive distress history 

JS. Jn 2012, J.L had bun repeatedly seen at SCH Clinics. His digestive distress is the main 

complaint. e.3., "Medlcol diagnosis includes feeding problem, developmenlal delay, 

constipation/diarrhea." See, P. 139-141. "Reason for referral: Eval11Blion of abdominal 

pain, constipation and diarrhea". See, P. 135-138. 

19. tn 2013, J.L. saw multiple SCH providers. For example, on May 4, 2013, J.L. was having 

an abdominal X-ray al SCH Imaging Dc:partmeol and the results lndicole "marked gostric 

distention". See, P. 226-227 and P. 544-545. On May JO, 2013, J.L. was seen al SCH GI 

Clinic, See, P. 127-131. On June 14, 2013, J.L. was seen at SCH GI Clinic. Ser:, P. 118-

122. 

20. In 2013, J.L. had been repealed seen al SCH clinics. The main concerns are GI problems. 

e.g., "chief complaint: abdominal distention, eructation" which doctor suggests eruclation 

and abdominal dislention "due lo delayed gastric emptying secondary to constipation. 

Ditferentinl diagnosis includes: constipation, food intolerance or celiac disease." See, P. 

127-131. The doctor S11g11csts that poor weight gain is "possibly GI aad absorptive 

problem". See, P. 123-126. "reason for rcfc1111I: evaluation of abdomioal distention and 

poor weight gain." See, P. 118-122. 

J.L 's weight fluctuation hisfory 
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21. J.L. hes a history of weight fluctuation under his parents' care as well es during 

hospitalization in SCH, aod in foster homes. Per Child Health and Education Tracking 

Screening Report ("CHET'') and "Pareot/Cbild/Sibling visit service" provided by 

Departmeol of Social nnd Health Senriccs ("DSHS"), See, Exhibit Band Exhibit C. J.L.'s 

weight on J J/20/2013 (after removal, hospitalization and in foster home) was th same 

o.s on 10/24/2013 (at lhe time or removal), though during this period he experienced both 

"increased" and "decreased" a.s what had displayed under his parents' care. 

22. Prior to October 24, 2013, J.L. has demonstrated a pattern of weight fluctuation. e.g. on 

September 14, 2012, bis weight was 12.6 kg, stu! P. 13S-138; On May 15, 2013, his 

weight was 12.4 kg. see, P. 123-126; On July 18 5, 2013, his weight was 13.2 kg. See, P. 

I 1S-117. On September 5, 2013, bis weight was 12.8 kg, See, P.IJ1-114. He was 29 lb 

(=13.2 kg) when he was removed on October 24, 2013. See, Exhibit C for DSHS record. 

23. After he was removed into SCH, J.L. continues to demonstrate a pattcm of weight 

nuctuation, contrary to a "simply weight loss" claimed by defendants. See, P. 319-356._ 

During bospitalization,_J.L. was weighed every dny by SCH staff. Overall, five (S) 

"ingysed [y.,eightJ", seven (7) "decreased [weight]" together with one()) "unchanged 

[weight]" weight fluctuation were observed in hospitalization record. e.g. J.L's 

weighLwas recorded as "increased 0.2 kg" on I0/25fl013. See, P. 324; on 10/27/2013. 

J.L.'weighl was detected as "unchanged" from 10/26/2013. See, P. 328. On 10/28/2013, 

J.L. was recorded as "decreased 0.2 kg from l0/27/2013. See, P. 330. On 10/29/2013, J.L. 

was detected as "decreased 0.5 kg from 10/29/2013". s~e. P. 332. 
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24. After he was placed in foster hemes, J.L. conlinues lo demonstJBle "weight fluctuation", 

on 11/20/2013 well-child exam, he was observed having dropped two pounds two weeks 

after being placed in lhe first foster home. When asked about lhc lwo pound weight loss 

by DSHS employee Ms. Jill Kegel, DSHS-setected physician, Dr. Hat Quinn from 

Mercer Island Pediatrics indicated that, "he is not concerned about [the 21b weight loss] 

at this time because weight can ftuctuale daily." On May 15, 2013, Dr. Roja Motaghedi 

pointed out that, "the measurement was very unreliable as he was fighting exam", and 

"he was very uncooperative.", See, P. 124. 

J.l '.r unlaw(ul removal 

25. On August 31, 2013, J.L. was seen by Kale Halamay at Pediatric Associotes {Saturday 

Clinic) for requesting a ,ccheck on labs recommended by Dr. Green. Labs were re-

checked. See, P. 78-83. Dr. Halamay recommended }.L. follow up with SCH Nephrology 

Clinic and have ultrasound, which was done September 3, 2013. Stt, P. 109-110 and P. 

228-253. 

26, On September 5, 2013, J.L followed up with Nephrology Clinic ot SCH. Sec, P. 111-

114. The doctor noles that the renal ultra.sound on September 3, 2013 was oonnal. J.L. 

was weighed 12.8 kg=o28 lb. 

27. On October 19, 2013, Parenls tookJ.L. to both Pediatric Associates and Mercer Island 

Pediatrics to request hlbs done because be was not feeling well. J.L. was later examined 

at Urgent Care Clinic at SCH. PerenlS requested lab technician contact them if any 

aboonnal labs observed. No cnlls oo that day. 
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28. On October 20, 2013, due lo the concerns for lab results, J.L. was first .seen at Urgent 

Care CLinic at SCH {at Belh:vue), later at SCH ER {at Seattle). J.L. was re-checked labs 

and released as "medically stable". Dr. Russell Migita wrote, "He does not have 

hyperlensive emergency at this time and docs not meet the eminent risk criteria for 

medical hold." See, P. I 50-157. J.L 's parents were advised to follow up with Kale 

Halama)' (1-3 days) and ncphrology (1-2 weeks). 

29. On October 23, J.L. followed up with Kate Helamay as recommended by Dr. Russell 

Migita. Due lo a Dr. Halamay's poor service, J.L. 's parents complained her 10 the 

receptionist, and decided to make formol complaint to her superior on the ne1tt day, Dr. 

Halo.may treated with a pre-emptive CPS rerenal. To fonnulate her opinion, Dr. Halamay 

called SCH SCAN tc11m1 and gained support from DcfcndD.nt Metz. Meb: and Halemay 

pre-arranged a removal. 

Dt!ffendanl James Metz 

30. Without consulting with J.L's main treating physicians and without reviewing his/u// 

medical history, Defendant Metz jumped lo conclusion that J.L.'s failure to thrive was 

solely caused by his parents, though he did not hove any dlrtcl knowledge about J .L's 

parents. While acting as DSHS' wjtness and medical consullanl, Defendant Metz 

provided plain wrong and/or highly misleading smtements to the Court and prosecutor 

that led lo the unlawful removal for J.L. and his brother, and Ms. Chen's criminal 

charges. 

31. In his SCAN team report, Defendllnt Metz alleged that mother did not follow through 

28 medical instruction but a review on a full and complete medical record docs not support 
29 DECLARATION OF SUSAN CHEN IN SUPPORT OF 
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this allegation: J.L. saw specialists he was refc:Cll!d to which includes but not limited to 

audiologist, nutritionist, Gt, nephrofogy, endocrinology. J.L. conducted all lab works and 

imaging tests orrlered by docfor:s. J.L. was referred to conduct an autism cvalUBtion which 

bad been promptly done and subsequently since then he had been working with all types 

of intervention therapies per recommendation. J.L. also went lo ER and mgent care when 

needed. He was removed due to the fiiction with an urgent care physician at his follow• 

up visit, which was recommended by Dr. Russell Migilll from SCH. 

32. In his SCAN team n:port, Defendant Metz used plain wrong and highly misleading 

statements lo describe how J.L. 's mother refused to send bim to ER on October 20. 

However, SCH Records strongly support the fact that J.L was seen at SCH ER on 

October 20, 2013 Md was released on the same day by Dr. Russell Migita because "He 

does not have hypertensive emergency at Ibis time and docs not meet the eminent risk 

crilcrio for medical hold. We will discharge him lo his parents with close fotlowup with 

primary care provider" See, P. 156. When writing his SCAN learn report on October 27, 

2013, Defendant Metz bas full access to J.L's SCH medical record and knows that Ms. 

Chen was innocent but was deliberately indifference to the tnlth, 

33. Prior to Oclober 24, 2013, Defcndaot Metz did not have any direct experience seeing J.L. 

and his family, oor consulted with J.L's main treating physician, but pre-armoged o 

removal with an urgent care provider, Kate Halamay, and subsequently provided wroog 

information to CPS and Dependency CoUrt to liUpport an unlawful removal for J.L. 

34. In its decision to dismiss the criminal charges against Ms. Chen, King County 

Prosecutor's Office wrote, "In the Sc;m team co115ult report dated 10/27/13, Dr. Metz 
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wrote that [Ms. Chen] refused to follow Dr. Russell Migita's advice on 10/20/13 by 

leaving the ER against medical advice. Dr. Migita's ER report does not support this 

statement". Prosecutors furtherwrole, "Dr. Migita further told [Ms. Chen] to take [J.L] 

lo see Dr. Hahunay again in J.3 days which [Ms. Chen) did." Jn its conclusion, 

proseculot3 wrole, "The Slate will be unable lo sustain its burden in this case. The 

evidence shows that [Ms. Cbc:o] Cook [J.L.] to Che ER when instructed lo do so. Perhaps 

most significantly, the SCH SCAN team's written report regarding [J.L.]'s medical 

history was not accurale .... [Ms. Chen) will also be able to show thM [J.L.] had a 

distended abdomen for 6+ months and no doctor or n~e ever called CPS or requested a 

medical hold before 10/24/13." 

De!imdant Darren Migita 

35. Defendant Darren Migita explicitly refused to consult with J.L. 's long-lean provider and 

was not at all interested in learning 1.L.'s medical history but jumped to a conclusion of 

child abuse/neglect to support a decision for out-of-home placement for 1.L. At 72 hou.rs' 

bl!.llring when asked ifhc plnnned lo talk with J.L's occupational therapist, Darren Migita 

said "No" because "SCH has its own occupational therapist". Even afler being n:minded 

lhat Chis is 1.L. 's loog-tcnn provider who knows him, but Dancn Migita insisted lhat it is 

unnecessary. 

36. Dependency Court orders defendant Darren Migita to talk with 1.L. •s doctor Dr. Green. 

Even with the Court Order, Defendant Darren Migita ooly spent less than five minutes 

merely infonning Dr. Green of e child abuse decision but refusing lo listen to J.L. 's 
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medicnl history. The Court also requires Darren Migita talk with J.L. 's parenls, but this 

never happen up till today, 

37. Ac 72 hours' hearing, Defendant Darren Migita has been dishonest providing wrong 

information to the Dependency Court at multiple occnsions which includes but not 

limited to citing an old lab lo support a ''kidney failure" diagnosis on October 24, and to 

justify the unlawful removal. Da.rrcn Migila omitted the material fact that J.L. was seen 

but discharged by the doctor on October 20. See, P. 150-157. Danen Migila further 

omitted that J.L was detected having a 0.5 crcatinine (see, P. 556) for kidney function oo 

October 24, which Dr. Kate Halamay (a pediatrician from Pediatric Associates) admitted 

in the recorded interview that 0.5 is a normal number for kidney function. By citing the 

outdated information, and omitting both subsequent discharge from the hospital, lhe 

actual status for his kidney function, nnd the intervening time period before J.L. was 

placed in the Stale Cuslody, Darren Migita•s testimony created the raise impression that 

there was an edgcal medical situation on October 24, 2013. Darren Migica hnd access to 

the complete, accurate medicnJ evidence in SCH, but knowingly or with dclibcrale 

indifference failed to correct this misleading testimony to the Cowl The materially false 

or misleading evidence &ubmiued by Darren Migita was material lo the Cow1's ultimate 

decision to wrongly keep J.L. in slate's custody. 

38. At 72 hours' hearing, Defendant Darren Migita bas been dishonest for providing wrong 

information to lbe Dependency Cowt at multiple occasions which includes but ool 

limited to claimmg "J.L, has no G[ distress" but himselj was observerl to prescribe GI 

28 mediations for J.L. during hospitalization as well as the discharge. E.g. See, P. 331,333. 
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Perhaps most signifiCJlJltly, J.L. was !ll!.!! presaibed GI medications at his discharge on 

November 7, 2013 even after Darren MigitB repeatedly told the dependency Court that 

J.L. bas no OJ distress such that an his failure lo thrive was only due to parents' 

starvation. 

39. Al the 72 hows' hearing, Defendant Darren Migita has been dishonest for providing 

wrong infonnation to the Oepcodeocy Court al multiple occasions which includes but not 

limited to claiming Ms. Chen haviog Muncbausen Syndrome by Proxy, though he had 

never pcisonally mel or talked wilh Ms. Chen and her family; in addition, !hough Darren 

Migita also claimed, "J.L has no autism, bul reactive attachment disorder" !hough never 

saw interaction between J.L. and his pnrenl5, a pre-requisite lo diagnose this rarely seen 

disease. 

Defendant Ian Kodis,h 

40. On October 28, 2013, based on defendant Dartcn Migita's refenal, defendant Kodis 

coaducled a 40 minutes' "Mental Hcolth Evnluarion" on a minor patient, J.L., withou 

interviewing J.L. 's family. His evaluation was based on "largely unknown" history. 

41. When conducting his "Mental HCBlth Evaluation" on October 28, 2013, Defendan 

Kodish is aware that JL's p~nl5 arc originally from China but did not sttempl t 

communicate with JL with a Cruncse interpreter. As a licensed psychiatrist., Kodish lcnc 

that family history is a major risk fm:lor for most psychiatric disordm rKendler el 11.l 
.!2..21: Miles et al., 1998: SulJiyan cl al.. 2000: Bandclow cl ol.. 2002, 2004: B e el 111. 

2002: Oln el al .• 2002: J(Jeln et 11L, 2003: Nc:wnwi and Bland, 2006: Coelho et al., 2007). I 

University of Nevada, Reno, School of Medicine's website, "family history" is listed 
29 DECLARATION OF SUSAN CHEN IN SUPPORT OF 

30 
PLAINTIFFS' MOTIONTOVACATEORDORS -l 3 



2. 

3 

4 

5 

6 

7 

8 

9 

JO 

It 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

one of the .most importanl elements of the psychiatric messmeol When making 

psycbintric evaluation oo n., "family psychiatric/medical history" was entered 

defendant Kodish as "largely unlmown". Kodish determined IL was "reactive attachmen 

disorder" without observing the interaction between n. and his parents. Kodish denied 

having auti5m. 

42. ln bis email, fonncr govcmor-nppolntcd chai1person ror Washington C0W1cil fo 

Prevention of Child Abuse and Neglect, Licensed psychologist, Dr. Darrow Chan w 

greatly concerned nboul the unreliable evaluation provided by SCH psychiatrists. E.g 

Dcrcndant Kodish's first sentence under "chicr complaint ond history of presen 

illness/present conccm" is, " [J.L.] is a 3 year old male child .•. concerning for failure l 

thrive e.s well as medical child abuse and neglect" In addition, under "Reason fo 

refenal" section, Kodish stales, "due to cooccm for failwe to thrive, neglect and mcdice 

child abuse". Licensed psychologist, Dr. Darrow Chan questioned, "have either J.L.' 

parenls been foWld guilty of this? This statement influences how the entire report i 

interpreted." Thus, defendant Kodisb's statement makes it sound like was estnblished 

fact thalJ.L suffered from ocglccL 

43. A5 seen from the report. Kodisb's evaluation report was written based on a lot o 

"wiknown". In this report, "famjly psychiatric/medical history" was stated as "largel 

unknown": for "history of heed injwy or seizures" was written o.s .. no known history", fo 

"allergies" is "NKDA" (No Known Drug Allergies). Under "dcvcfopmcnlal/bi 

history", "pregnancy" was dcscnlied es "infonnotion not available", and "matem 

history of druglcloh use during pregnancy" is again identified ns "unknown". In addition 
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under "Clinical imprcssion/cooceptuelizarion/fonnulation", Kodish again wtotc, "(J.L.)' 

history is largely unknown outside of records ... " nnd "family history is largely als 

unknown". 

44. Evea with so much "unknown" observed in this report, Kodish reached a conclusion Iha 

''most concerning and likely diagnosis psychiatrically would be reactive attachmcn 

disorder ... " though admitted that "parents unable lo be interviewed" wider Section o 

"history of present illness". 

45. Kodisb's diagnosis of''reaclive at!Jschmml disorder" wns Jacking key element of "dircc 

observation of interaction with parents or caregivers", "questions about the home an 

living situation since birth", "an evaluation of parenting and carcgiving styles an 

abilities" which was recognized by all reputable hospitals like Mayor Clinic: 

(rcsources:https://www.mayocllnlc.org/dlseases-condllions/reectiva-altachment

disorder/dlagnosls-lreetment/drc-20352945) 

46. Mayo Clioic defines Reactive Attachment disorder ("RAD") as "a rare but serio 

condition in which ao infant or young child doesn't establish healthy attachments wi 

parents or caregivers". However, Defendant Kodish bad never attempted or actuall 

interviewed J.L's parents and observed the interactioo between J.L. nod bis panm 

~ reaching a diagnosis or "reactive attachment disorder''. Child Mind Inslitut 

further wrote, "To be dioguosed with RAD (Reactive Attachment Disorder), the chil 

must aot meet the criteria for autism spectrum disorder ... " Given the fact that J.L. ha 

been diagnosed as "autism spectrum disorder" but Kodish was deliberately indifferent t 

this fact. Mayo Clinic identified "risk factors" of developing RAD m.iy increase i 
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children who ''frequently change fosler homes or caregivers". Kodish's misdiagnosis le 

lo J.L. being wrongfully removed and eventually went through eight (8) different fasle 

homes, and had clinically increased the risk of "reactive attlchrm:nl disorder". Further 

Kodish's misdiagnosis resulted in JL. being denied autism therapy for months wbic 

subsequently caused his losing abilities. 

47. Defendants Damn Migita, James Metz and Ian Kodish fell below the stand.a.rd care for 

not consulting with JL. 's main treating pbysiciens Dr. Green or reviewing a full medical 

history before jumping lo conclusion; Defendant DarTcn Migila had acled in bad faith for 

providing tons of plain wrong and/or highly misleading information (dircc:tly contrary to 

medical records) lo the Dependency Court, which led lo adverse: placement decision lo 

remove both children. 

48. A complete medical record indicates that SCH providers have been tracking J.L. 's weight 

which has dcmonslralcd a pattern of"fluctuation". For example, on September 14, 2012, 

J.L was weighed 12.6 kg ("Ideal weight is l2.6-13.4kg"):27lb. See, P. 139-141. (Note: 

J.L. weighted 291b on lOJ24n013 when he was removed). On July 18, 2013, J.L. was 

weighed 13.2 k& (=29.llb). See, P. I 15-117. Oo Septcmbed, 2013, J.L. was weighed 

12.8 kg (a28 lb). See, P. 111-114. Defendants have full access tn J.L. 's SCH medico! 

record and knew J.L's weight is "weight fluctuation" rather than "simply weight loss" but 

told CPS and Dependency Court differently. 

49. This complete medical ~cord indicates thnl J.L.'s parents have been in good faith 

following aJI instructions from medical providers. JL.'s blood work was done; bis 

28 imaging orders were fulfilled; his follow-up appoinbncnt had been made. For example, in 
29 DECLARATION OF SUSAN CHEN IN SUPPORT OF l 
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2012, J.L. was seen al SCH Nutritioo Clinic, Audiology Clinic, Physical Therapist based 

on refenaJs from Dr. Megan Kullnal. J.L. was having abdominal X-ray on May 4, a.ad 

subsequently seen at OJ clinic on May I 0, 2013 was based on referrals from Dr. Hal 

Quinn. J.L. saw Endocrinology Clinic and further OI Clinic was bascd on 

recommendations from GI Clinic on May 10, 2013. All defendants h:ive full access to 

SCH medical records and Jmew that J.L. 's parents arc iMoccnt but were deliberately 

indifferent lo their innocence both in 2013 Dependency Court. io 2014 Criminal court, in 

2016 Civil Court. 

50. This complete mcdicul record also includes some lab work done on different days and 

from different providers. e.g., labs ordered by Dr. Gbedawo. s~c, P. 582•58S; P. 587-589. 

All the defendant physicians have access to a complete mcwcaJ record and knew that J.L. 

saw Dr. Green end Dr. Gbcdawo but never anempted lo cont.act them for medical history 

before jumping to a conclusion. In his report, Defendant Metz re.commends conlllcting 

these two doctors for medical history, but this never actually happened up tilt today. 

S1. A review on a complete medical record al SCH support the fact that J.L. has docwnenled 

hisloty of digestion distress that was affecting (nnd continues to affect) his weight gain. 

All these three defcndanls have a full access to J.L.'& SCH medical record and know lhat 

J.L. "s parents were innoceot but were deliberately indifferent to the b'ulb. 

52. Defend.an! did not contact JL's mnin treating physicians and tcviewing medical records 

before jumping to conclusion of child abusdneglect. Defendants latew that available 

medical records did not support a child abuse case, they dcllbcnitely withheld critical 

medical infonnation from the court to deceive a dismissal order. Defendants' multiple 
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faJse concl~ions contained blatantly false and materially misleading statements bad 

caused sigt1ificant damage lo J.L. and his family. 

53. Defendants' unlawful participation in unlawful CPS removal action on two children 

which &ubsequcotly led lo an unlawful criminal charge against Ms. Chen. Ms. Chen end 

her family have been heavily involved jo aUogelJn:r four different legal proceedings 

triggered from 2013-2015, the last one did not get resolved until 2015. J.L signilicanlly 

regressed and lost all his abilities he previously had. J.L. 's parents desperately sought 

trcobncnts, including New York, Harvard and later China (per Harvard expert'& advice). 

54. On October 24, 2016, J.L.'s pnrents filed the pre.sent cnsc pro sc, without the benefit of 

couosel but did not receive any "Notice of Ruic Requirements" under LCR 11 (a) (3). 

55. Pro sc plaintiffs did not receive any documents for summary judgment defendants and 

was initially unaware that dcfendnnts bad filed a pre-discovery motion for summary 

judgment until February 17 was told by one consulting attorney who checked the case 

slatu.s and informed me oftl1e filing for motion for summary judgment. 

S6. On Febn.11uy 21, Pro sc Plaintiffs filed a response, requesting a continWUlcc since due lo 

defendants' improper service they were W1aware of the summary judgment Ms. Chen 

wrote." I need ,omc lime so that I can request nod read the discovery.". Ms. Chen futther 

request lime lo "redact" minor chillhcn's personal infonnation. Ms. Chen also reminded 

the Cowt that she "was 11ot able to represent the children" (due to failure of appointing 

guardian ad !item). LasUy, Ms. Chen reminded the trial court that some olher derendants 

do not file notice of appearance, and she needs time to cocsolidatc all complaints. 
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51. On Man:h 2, 2017, a Spokane Attorney Mr. Keith Douglass contacted defendants, 

infonniog them that he was actively reviey,ing files and was interested in laking the case, 

and asked fore possible continuance. Oefendacls disagreed with a conlinuRDce but 

admitted that the Court, in all likelibood, would grant such a continunncc per CR 56 (t). 

58. At the Hearing held on Man:h 3, 2017, Ms. Cheo onceagajn requested a continuance lo 

do discovery UDder CR 56 (0. The Court did not grant Ms. Chen's request for 

continuance lo do discovery. lnstend, lhc court entcn:d an order granting defendants' 

motion for summary judgment dismissing plaintiffs' complaints. 

59. On March 10, Pro se plaintiffs filed a motion for Reconsideration, specially asking the 

Court lo clarify that the dismissal order against th!! children to be "without prejudice", 

given the facts that their statute limitations have not expired, and lhcy were not 

represented by guardian ad lilem. 

60, On March 17, defendant OSHS filed a Notice of Appearance, Set, 0kt #48 

61. On March 21, defendants filed their response to plaintiffs' motion far reconsideration. 

See, Dkt # 52 and 55. 

62. On March 24, Prose plaintiffs filed their reply in support of their motion for 

reconsideration. See, Diet #S8. 

63. On March 30, another defendant of the case, SCH filed a motion to strike plaintiffs' 

reply. See, Did# 61. 

64. On April 5, Pro sc plaintiff Ms. Chen requested a continuance for medical reasons if there 

is a reply required. See, Dkt #113. The court did not respond lo such request 
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65. On April I 0, the Court cnlcred an order denying plaintiffs' motion for reconsideration 

and granting defendants' motion to strike plaintiffs' reply in support of motion for 

reconsiderntion. 

66. On May 5, 2017, plaintiffs filed a notice of appeal. Su, Dirt #74. The appeal was not 

accepted due Co "the other pending claim under the same caption" thus the orders enlcred 

is not fi.naljudgmcnt. See, appellant court ruling. This appeal was identified as 

"discretiomuy review" (#768247) instead of"appcal" which was denied for~vicw, Diet 

#111. 

67. On August 10, Plaintiffs voluntarily dismissed defend1111t OSHS, see #97, and further 

volunlarily dismissed the remaining defendants including Redmond police depa.rtmenl, 

detective D'Arn.ico, Stale ofWe.shlogton on September 22. See, Dkt# JOO. On October 

20, plaintiffs filed o notice of appeal which is accepted and cwrently pending in court of 

appeals (appeal # 775227). 

68. Due to the tremendous stress from the prejudice in the cowtroom, Ms. Chen's beallh 

deteriorated lo such a point lhal she expericoccd severe headache, and breast pain, cannot 

at all get into sleep, ,be wes referred to conduct diagnostic mammography, X-ray, 

ultrasoWld, MRI during the period of time. She also suffered from severe problems for 

lemporal losing eye sight, sometime in M~h to May experienced two severe 

subconjwu:tival hcmorrb4gcs. 

69. Ms. Chen had made two attempts to obtain J.L.'s medical record from SCH but was 

denied access. One attempt was through with assistance of Ms. Heather Kirkwood. 
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70. Most recently, 1 received 11 copy of medical records through discovery in federal cowt 

civil action. This is the first time I have access to J.L. 's original and fall medical record 

in SCH. I also received some ofDSHS Discovery through federal court civil action. 

71. I hBVC a11achcd as Exhibit A, a true and correct copy of medical records (minoli' 

infonnation redacted) obtained during Susan Chen ct al v. Natalie D'Amico ct al., 

West mi District of Washington Case #16-cv-OJ 877-JLR. This second set of medical 

m:ords reveals significant omissions from lhe medical records provided by Dcfcodants 

before. 

72. Medical records support the fact that Defcndonts were deliberately indifferent to my 

innocence in 2013, learung to JL and LL's wrongful removal BJ1d unlawful criminal 

prosecution against me, and causing significant ba.nn lo lbe fnmily. It was unbelievable 

that in 2017 Defendanls once again utilized the false infonnation to mislead and conceive 

the Court. Defendants' misconduct wrongfully deprived Plaintiffs of their legal right to 

due process oflaw by, inttr alio, depriving them of an unbiased tribunal with a full and 

fair ~cord of evidence and a full and fair hearing. 

73. I have attached as Exhibit B, a true and correcl copy of "Child Health and Education 

Screening Report" fi'om DSHS Discovery {minor's pmonal information redacted}. 

74, I have attached as Exhibit C, a b\Je and correct copy of''Parent/Child/Sibling Visit 

Service Referral" from DSHS Discoveiy (minor•li persooal infonnation readscted). 

7S. l have attached as Exhibit D, a buc and correct copy of order granting defcodaols' motion 

for summary judgement of dismissal. 
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76. I hnvc attached as Exhibit E. a true and correct copy of order denying plaintiffs' motion 

for reconsideration. 

n. t have attached as Exhibit F, a tme and correct copy of order granting defendant SCH's 

morion to strike plaintiffs' reply fo support of motion for reconsideration. 

I, Susan Chen make this declaration under the penalty of perjury under the laws of 

Washington in Scaltlc, Washington on the J• day ofSeplembcr 2018. 

Isl Susan Chen 

Susan Chen, Prose plaintiff 

PO BOX 134 

Redmond, WA, 98073 
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TIIEHONORABLEKENSCHUBERT 

G SUPERIOR COURT OF WASHINGTON, COUNTY OF KING 

7 SUSAN CHEN, ct al., 
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Plaintiffs, 

vs. 

DARREN MlGIT A, et al. 

Defendants 

I, Twyla Corter, dechlre as follows: 

CASE No. 16-2-26013-6 SEA 

DECLARATION OF 
TWYLA CARTER 

J. I nm over J 8 years of age, have personal knowledge of the matters set forth herein, and om 

competent lo testify 115 to these matters. 

2. l am a senior staff attorney at the ACLU National Office. I work in the Criminal Law 

Refonn Project at the Trone Center for Justice and Equality. I have been working al the 

ACLU since Seplember S, 2017. 

3. Prior to working et the ACLU, 1 was 11 public defender for ten ye.irs at the King County 

Department of Public Defense. Most recently, I was the Misdemeanor Practice Director 

and oversaw all misdemeanor casework across the four divisions of the Department. 

Previously, I was a staff attorney with The Defender Association ("TOA'1 and handled 

felony and misdemeanor trial caseloads, represented juveniles, nod oppeolcd misdemeanor 

DECLARATION OF TWYLA CARTER 

41?l,l6U,351l\2 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

criminal convictions 

4. (n March 2014. I wns handling n felony lrial caseload as a public defender. On or nbout 

March 26, 2014, I was prcsenl in court during a status hearing for Ms. Chen's case and 

heard Judge James Rogers stale on the record that he was going to sign a pro sc order. I 

offered to represent Ms. Chen os a "friend of the court" and represented her al the hearing 

in tho! capacity. On March 28, 2014, l was assigned 10 represent Ms. Chen ns her public 

defender on a felony charge of Criminal Mistreatment of a Child in the second degree, 

relating to her child J.L. Ms. Chen always maintained her iMoccncc of any wrongdoing 

loward J.L. 

5. Pursuiltll to investigation in the criminal matter, I read all documents received in discovery 

nnd pursuant to subpoena requests and I conducted interviews of the stnlc's witnesses nnd 

witnesses for Ms. Chen. 11 wns readily apparent 1h11t the medical providers with the most 

citpcrience with Ms. Chen and J.L. and the most knowledge about J.L.'s health and well

being, who were all mandatory reporters, all strongly supported Ms. Chen and denied that 

Ms. Chen wns responsible for J.L. 's condition. It was also readily apparenl that the 

providers (Dr. Kate Halomoy and three defendant physicians from Seattle Children's 

Hospi1ol) coMcctcd to the original CPS report and J.L. 's removal had liule to no 

experience with J.L. or knowledge of his situation, and rushed to im1ccurate judgments 

based on inaccurate assumptions. 

6. On July 21, 2014, the assigned investigator, Sara Seager, and I conducted an interview of 

Dr. Kate Hnlamay, which was recorded by audio means. During this interview, I learned 

that Dr. Halamay saw J.L. a total of three times before making this CPS referral and that 

DECLARATION OF TWYLA CARTER 
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she did not attempt 10 contact Dr. Green though wo.s fully aware that J.L. snw Dr. Green. 

7. The infonnotion I received from Dr. Hnlnmny was inconsistent with the infonnation she 

provided in her CPS referral. For example, Dr. Hnlnmay told CPS that J.L.'s lob results 

had worsened, but J.L. 's results had nctunlly improved between August and October 

Conlrary lo her allegation lllnt MS. Chen did not follow nll referrals; she could only provide 

one example for this ollegation. Ms. Chen infonned me that this appointment was nc1ually 

scheduled in November, but J.L was removed in October. When I asked Or. Halamny why 

no other Children's physician called CPS, in two years of seeing J.L.'s fluctuating levels 

and distended tummy which wns the exact same symptoms for two years when she hnd 

only seen J.L. three times, she was unable lo answer this question. 

8. On July 29, 2014, [ met with King Countyproseculors, Benjamin Gnucn nnd his supervisor, 

Corino Bohn, to discuss Ms. Chen's case nnd to request o dismissal of the criminal charge 

because Ms. Chen was innocent. 

9. At the meeting, I highlighted some facts contradicting the criminal allegation: 

a. Contrary to 1hc allegation that Ms. Chen had refused to take J.L. to the emergency 

room, J.L.'s parents had laken him lo the ER al Seattle Children's Hospital ("SCH") 

on the afternoon of Oclober 20, 2013. J.L. wns seen by Dr. Russell Migita and 

discharged the same night. Ms. Chen wns told to follow up with other providers 

over lhe next few days, which she did. 

b. Contrary lo the allegations that J.L. lacked continuity of care, Ms. Chen hnd been 

diligently following the advice of licensed medical providers nnd consistently 

laking J.L. to his primary providers- including Dr. John Green, Dr. Hatha 
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Gbcdawo, and certified pediatric occupntiomsl lhempisl Brooke Greiner- to treat 

his medical and developmental issues following and related to his diagnosis o 

autism. 

c. It was well documented th:it J.L. had autism and suffered from chronic 

gastrointestinal issues typical of children with autism, and that Ms. Chen hod been 

working with J .L.'s primary medical providers in an attempt to address these issues. 

At the referral of J.L. 's primary providers, Ms. Chen took J.L. to a number of 

specialists in nn ottempt lo understand and address his serious medical symptoms 

which were affecting his ability to gain weight. 

d. J.L. hns n well-documcnlcd history of nutritional and weight difficulties 115 a result 

of his health conditions. The drop in J.L 's weight between August and October 

2013 was typical of the type of weight fluctuations that he had been experiencing 

throughout the year prior to his removal. Despite him gaining some weight in the 

days immediately following his admission to SCH on October 24, 2013, J.L. then 

immediately lost much of the weight he hod goined before he was even discharged 

from the hospital. He continued lo lose weight in the weeks after discharge under 

the custody of the State, lo 1he point where he weighed about the some as when he 

wos removed. 

e. l listened to the audio recording of the 72-hour dependency hearing held from 

October 28, 2013 to October 30, 2013. Dr. Darren Migila misrepresented J.L.'s 

condition to the Court including misstating his Crcatinine level (number for kidney 

function) by citing an outdated number. 
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f. The dependency court relied upon Dr. Darren Migita's testimony that J.L. w.is 

dingnosed as malnourished and Dr. Migita's misrepresentation obout J.L. 's nbility 

to consume nnd absorb food. SCH discharge notes on November 7, 2013 proved 

lhal Dr. Migita's testimony was wrong. J.L. weighed 29 pounds on October 24, 

2013 (dale of removal) and only 30.2 pounds on November 7, 2013 (discharge 

dale). 

g. The dependency court stated in its ruling, 1hat J.L. has autism, but Darren Migita 

lacked knowledge of J.L. 's medical history of his autism diagnosis. The Court 

ordered Darren Migit11 to obtain e copy of J.L. 's nutism report within 24 hours. 

Additionally, the court noted it was "very concerned about the attending physician 

at SCH not talk lo lhe parents. Frankly J found that outrageous." 

10. The Attorney General's Office ("AGO") dismissed the dependency mailer on September 

12, 2014. The King County Prosecuting Attorney's Office ("KCPAO") dismissed Ms. 

Chen's criminal case on September 19, 2014. 

11. The way Ms. Chen and her family were treated was tragic nnd wrong. I saw first-hand the 

fomily's terrible anguish and the emotional toll this travesty of justice look on them. This 

was an immigrant family, with language barriers and cultural differences, struggling to do 

the best they could for their severely nutistic child and his extremely complex medical 

needs. They were completely invested in J.L.'s health and well-being. To have their son 

taken from them based on inaccurate infonnation, and then for Ms. Chen to be singled out 

and falsely charged for mistreatment, was completely unjust ond terribly sad. Of all the 

countless matters I handled in my ten years as a public defender in King County, L can 
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honestly soy that Ms. Chen's cnsc is the one case that still keeps me up ot night Co this day. 

This heartbreaking situation never should have happened. 

l dee hue under penalty of perjury thnl Ute foregoing is true and correct. 

Doted this 23rd day of December, 2018. 

OE CLARA TlON Or TWYLA CARTER 

4S?J.J6U•)6llll 

Twyla Carter 
WSBA No. 39405 
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